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SUPREME COURT OF INDIA 

New Delhi Television Ltd. 

Vs. 

Deputy Commissioner of Income Tax* 

L. NAGESWARA RAO AND DEEPAK GUPTA, JJ. 

CIVIL APPEAL NO. 1008 OF 2020 

 

A. What it is about? 

In a major relief to media company New Delhi Television Ltd (NDTV), the Supreme 

Court on 03.04.2020 allowed its appeal to quash the notice issued by the Income 

Tax Department seeking to re-open it income assessment for the financial year 2007-

08. 

B. Background and Findings of Apex Court 

 

THE REVENUE HAS FAILED TO SHOW NON­DISCLOSURE OF FACTS THE NOTICE HAVING 

BEEN ISSUED AFTER A PERIOD OF 4 YEARS IS REQUIRED TO BE QUASHED" 

 

1) The assessing officer had issued notices to NDTV under Section 148 of the 

Income Tax Act on the ground of escapement of income from assessment 

and proposing a substantial addition of Rs.642 crores to its account. 

 

2) The SC held that these notices, which were issued in 2015, though disclosed 

reasons, were time-barred and hence unsustainable. 

"We accordingly allow the appeal by holding that the notice issued to the 

assessee shows sufficient reasons to believe on the part of the assessing 

officer to reopen the assessment but since the revenue has failed to show 

non­disclosure of facts the notice having been issued after a period of 4 years 

is required to be quashed", held the bench comprising Justices L Nageswara 

Rao and Deepak Gupta. 
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3) The Court however clarified that it has not expressed any opinion on whether 

on facts of this case the revenue could take benefit of the second proviso to 

Section 147 of the Act. 

 

"..The revenue may issue fresh notice taking benefit of the second proviso if 

otherwise permissible under the law", the Court said. 

 

4) As per the second proviso, the time bar of 4 years for re-opening assessment 

as specified in the first proviso to Section 147 of the IT Act, is not applicable "in 

a case where any income in relation to any asset located outside India has 

escaped assessment for any assessment year". 

 

5) The Court however noted that the notices issued by the Department did not 

specify that it was proceeding under the second proviso. 

 

"The notice is conspicuously silent with regard to the second proviso. It does 

not rely upon the second proviso and basically relies on the provision of 

Section 148 of the Act. The reasons communicated to the assessee on 

04.08.2015 mention 'reason to believe' and non­disclosure of material facts by 

the assessee. There is no case set up in relation to the second proviso either in 

the notice or even in the reasons supplied on 04.08.2015 with regard to the 

notice. It is only while rejecting the objections of the assessee that reference 

has been made to the second proviso in the order of disposal of objections 

dated 23.11.2015", the bench noted. 

 

"...the noticee or the assessee should not be prejudiced or be taken by 

surprise. The uncontroverted fact is that in the notice dated 31.03.2015 there is 

no mention of any foreign entity",  

 

6) Therefore, the Court expressed the view that that "the notice and reasons 

given thereafter do not conform to the principles of natural justice and the 

assessee did not get a proper and adequate opportunity to reply to the 

allegations which are now being relied upon by the revenue". 

 

THE IT DEPARTMENT TOOK THE STAND THAT THE NDTV HAD SUPPRESSED IN THE INCOME IT 

HAD RAISED IN 2007-08 THROUGH FOREIGN SUBSIDIARIES IN THE NETHERLANDS AND 

UNITED KINGDOM. 

 

ACCORDING TO THE DEPARTMENT:- 

 

1) The UK subsidiary of NDTV - NNPLC - had issued convertible bonds worth the 

US $ 100 million, which was possible only due to the guarantee issued by 

NDTV. The Department reasoned that NNPLC had no actual worth, and held 

that the transactions with the foreign subsidiaries were "sham transactions 

with a view to getting the undisclosed income". 
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2) The final assessment order accepting the returns of the NDTV for 2007-08 FY 

was passed in 2012. Three years later, in March 2015, the revenue sent the first 

notice seeking to re-open the assessment for 2007-08 FY. This notice did not 

give any reasons. The assessee then asked for reasons and thereafter on 

04.08.2015 reasons were supplied. 

 

3) The assessing officer did not accept the objections of NDTV. The assessing 

officer was of the opinion that there were reasons to believe that the funds 

received by NNPLC were the funds of the assessee under a sham transaction. 

 

4) The attempt made by NDTV to challenge the reopening of assessment in 

Delhi High Court did not meet with success. The HC held that there was no 

"true and fair disclosure" and therefore held that the revenue could be taken 

the extended period of limitation of 16 years for initiating proceedings under 

the first proviso Section 147 of the Act. 

 

5) Challenging the Delhi HC decision, it approached the SC. 

 

6) The SC framed the following issues in the matter : 

 Whether in the facts and circumstances of the case, it can be said that 

the revenue had a valid reason to believe that undisclosed income 

had escaped assessment? 

 Whether the assessee did not disclose fully and truly all material facts 

during the course of original assessment which led to the finalization of 

the assessment order and undisclosed income escaping detection? 

 Whether the notice dated 31.03.2015 along with reasons 

communicated on 04.08.2015 could be termed to be a notice invoking 

the provisions of the second proviso to Section 147 of the Act? 

 As regards the first issue, the Court favored the Department and held 

that the notice was not issued on the basis of a "mere change of 

opinion", and that the same was based on "prima facie" material. 

 

7) "At the stage of issuance of the notice, the assessing officer is to only form a 

prima facie view. In our opinion, the material disclosed in assessment 

proceedings for subsequent years was sufficient to form such a view. We 

accordingly hold that there were reasons to believe that income had 

escaped assessment in this case", the bench said. 

 

8) The revenue had argued that it can take the benefit of the extended period 

of limitation of 6 years for initiating proceedings under the first proviso Section 

147 of the Act on the ground that the assesse had suppressed material 

information. This was rejected by the Court. 

 

THE COURT OBSERVED: 

 

"In our view, the assessee disclosed all the primary facts necessary for the 

assessment of its case to the assessing officer. What the revenue urges is that 
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the assessee did not make full and true disclosure of certain other facts. We 

are of the view that the assessee had disclosed all primary facts before the 

assessing officer and it was not required to give any further assistance to the 

assessing officer by disclosure of other facts". 

 

9) The SC also noted that before the HC, the Department had not raised the 

point of non-disclosure of facts by NDTV. 

 

We are clearly of the view that the revenue in view of its counter affidavit 

before the High Court that it was not relying upon the non ­disclosure of facts 

by the assessee could not have been permitted to orally urge the same. Even 

otherwise we find that the assessee had fully and truly disclosed all material 

facts necessary for its assessment and, therefore, the revenue cannot take 

benefit of the extended period of limitation of 16 years". 

 

10) The relief to NDTV was granted on the basis of the favorable findings on the 

third issue, which was answered as : 

 

WE ANSWER THE THIRD QUESTION BY HOLDING THAT THE NOTICE ISSUED TO THE ASSESSEE 

AND THE SUPPORTING REASONS DID NOT INVOKE PROVISIONS OF THE SECOND PROVISO 

OF SECTION 147 OF THE ACT AND THEREFORE AT THIS STAGE, THE REVENUE CANNOT BE 

PERMITTED TO TAKE BENEFIT OF THE SECOND PROVISO". 

 

OUR VIEW 

This Ruling by the Supreme Court quite engrossing in as much as the issue as to whether 

the taxpayer has failed to disclose fully and truly material facts relevant for making the 

assessment is quite subjective and is also a essential for the assessing officer to assume 

jurisdiction for cases where Notice is issued after the expiry of 4 years from the end of 

relevant AY.  

The Supreme Court also emphasized that the information which comes in the 

possession of assessing officer during the assessment of subsequent years or so can also 

form a valid ‘reason to believe’ for reopening an assessment. It is worth noting that the 

Ruling also explains that the taxpayer is only required to disclose the ‘primary’ facts that 

are relevant for making the assessment and is not required to disclose other facts that 

can be termed as ‘secondary’ facts.  

Having said so, at the same time, Supreme Court has provided a gateway to the tax 

department to again issue Notice on the Taxpayer by taking benefit of the extended 

period of limitation of 16 years and thus, it would be interesting to see as to how such 

Notice is dealt with by the Taxpayer 
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