Constitution of India and GST
CA Pritam Mahure

Guide on GST relevant provisions in the Constitution of India

25 May 2019 1st Edition




Index | 1015t Act | Col | VII Schedule

Constitution of India and GST

Contents

Constitution of India and GST ......c.ccverimrrnmrimsnsssm s ssnsnnnsnnss 2
About the AUuthor ........ccciiiiiris s s s s s nas 10
1. Overview of Constitution of India ........ccccvvemvimrvmnnmsnannnnss 11
1.1 About the Supreme Law of India .......coooiiiiiiiiiiiiiiiii e 11
1.2 How to interpret Constitution? ......cccoviiiiiiiiii e 12
1.3 Its longest written Constitution on earth! ..., 13
1.4 Constitution is source of legislative power .........cccvviiiinnnnn. 14
1.5 It is one of the most amended Constitution ..............ccovieenin. 14
1.6 46" and 1015t AMendment .....o.vuiiiiiiiii s 15

1.7 Key Articles of Constitution of India from GST perspective...... 15
1.8 Difference between Legislature, Executives and Judiciary ....... 18
2. The 1015t Constitutional Amendment Act.........cccvvieiennes 19
2.1 What was amended by 1015t Constitutional Amendment Act ...20

2.1 What are important changes introduced through 101st Act?....21

2.2 Whether ‘Cess’ can be levied after introduction of GST? ......... 23
3. Commentary on Key Articles .....cccvvimminnnmmmsnsmsssnsssssnnnnnes 26
3.1 Article 1 - TertOrTY oo e i i e e e 26
3.2 Article 265 — No tax except [aW...ooiiii i 29
3.2.1 Does Article 265 restricts ‘double taxation’? .................. 32
3.2.2 Can taxes be collected under Rules? ............ccovvviniinnnnn. 32
3.2.3 Legislative can enact laws retrospectively ..........ccooeuneee. 33

2



Index | 1015t Act | CoI | VII Schedule

3.3 Article 14 - EQUality .ccveviii e 36
3.3.1 Interpretation of Article 14.......oiiiiiiiiiiiiii e 36
3.3.2 Broad discernable classification is fine ...........c.cooveinnnnn. 39
3.3.3 Section 140 (5) does not violate Article 14.................... 40

3.3.4 Resolutions of Council cannot breach fundamental right .41

3.3.5 Actions of Customs not beyond Article 14 ..................... 41
3.3.6 Not issuing SCN amounts to violation of Article 14......... 42
3.3.7 Arbitrary Customs valuation violates Article 14.............. 43
3.3.8 Article 14 is positive concept and not negative .............. 44

3.3.9 Judicial review cannot determine correctness of policy....46
3.3.10 Prosecuted cannot take plea of others not prosecuted ..47
3.3.11 Separate date does not create violation of Article 14 ....47
3.3.12 Statement of object could be referred for violation....... 48
3.3.13 Pre-deposit does not violate Article 14..........cccevveenin 48
3.3.14 Article 14 includes right of appropriate adjudication ..... 49
3.3.15 Two interpretation on same facts could violate Article 1450
3.3.16 Excess tax be refunded except in unjust enrichment ....51

3.3.17 Act included in Ninth Schedule subject to Article 14?....51

3.4 Article 19 - Freedom ..oeiiii i e 52
3.5 Article 20 - OffENCE ..oiniiii i 55
3.6 Article 21 and Article 22 - Life and Liberty ...l 57
3.7 Article 32 - ReMEdi€S....oiviiiiiii i e e 60
3.8 Article 38 — State duties......oooeviiiiiii 63



Index | 1015t Act | CoI | VII Schedule

3.9 Article 51 - DireCtiVeS ...eoiieiiiii i 64
3.10 Article 131 - Original jurisdiction ........ccoviiiiiiiiii i 65
3.11 Article 141, 142 and Article 144 — Apex Court.......cccvvvineennns 67

3.11.1 Law laid down by Apex Court is binding ...................... 68

3.11.2 Doctrine of prospective over-ruling ..........cccvviivviiinnnn. 69
3.12 Article 143 - President......ccooiiiiiiiiiii e 70
3.13 Article 226 — High Court Writ ....ccviiiii i 71
3.14 Article 243G - PanchayatsS.....cccvviiiiiiiii i 75
3.15 Article 243W - Local Authority ....ccoviiiiiiiii e 76
3.16 Article 245 — Extent of |aWs ...oviviiiiiii e 78
3.17 Article 246 - LiStS coviiriieiie i 82
3.18 Article 246A - GST et 84
3.19 Article 248 — Residuary POWEI ....ccuviiiiiiiiiine i iiineeseineenns 85
3.20 Article 254 — INCONSISTENCY ..vvviiiiiii i i i e eeea e 86
3.21 Article 256 - Obligations ......cccviviiiiiii 88
3.22 Article 263 - Inter-State CouncCils.......cccooviiiiiiiiiiiiiieens 88
3.23 Article 269A - IGST . i 89
3.24 Article 270 = €SS 1uuiiiiiiiiiii it 91
3.25 Article 271 - SUIrCharge ....oovviiiiiii e e 93
3.26 Article 279A = GST CounCil ...oviviiiiii e 94

3.26.1 Council decisions to be guided by harmonised structure 98
3.26.2 Council not bound to consider /dispose representations 98

3.26.3 State cannot challenge GST Council decisions.............. 99

4



Index | 1015t Act | Col | VII Schedule

3.26.4 Whether Council meeting can violate Election Code.... 100

3.27 Article 366 - Definitions....ccooviiiiiii 101
3.28 Article 367 - Interpretations......ccoviviiiiii i 104
3.29 Article 368 - Amendment to Constitution........................e. 105
3.30 State List. .. e 107

3.30.1 Entry 55 of State List ...ccviiiiiiiii i 107

3.30.2 Deletion of Entry 54 is prospective ........c.ccvvvviiinennnn. 108
3.31 Schedule = I - ENtry O7 i e 111
3.32 Service Tax on Renting — Matter pending..........ccoccevvvinnenn. 111
4. Doctrine of Basic Structure .........covcrvmmniemrsnmsssssansnnnnas 113
5. Constitution of India......ccuveiiinierinsnnessresnsn s s nas 117

5.1 The Constitution (One Hundred and First Amdt.) Act, 2016...117

5.1.1 Statement Of Objects And Reasons.......cccvvviiiininnninnns 130
5.1.2 Memorandum Regarding Delegated Legislation............ 136
5.2 The Constitution (Forty-sixth Amendment) Act, 1982........... 138
5.2.1 Statement Of Objects And Reasons.......cceevvviiiinnnnninnns 138
5.2.2 Constitution (Forty-Sixth Amendment) Act, 1982......... 146
5.3 The Constitution of India .......cooviiiiiiii 153
PREAMBLE ..o e e e e e e r e n s nnneees 178
PART I THE UNION AND ITS TERRITORY ....ccciiviviiiiiiiinnninnns 179
PART II CITIZENSHIP ...urriiiiiiiii i i s s n e e e s e e 180
PART III FUNDAMENTAL RIGHTS....iiiiiiiiiiecveie e e e 181
PART IV DIRECTIVE PRINCIPLES OF STATE POLICY.............. 193

5



Index | 1015t Act | CoI | VII Schedule

PART VI THE STATES....ciiiiiiii e 238
PART VL.t i e 273
PART VIII THE UNION TERRITORIES.......c.covviiiiiiiiiiininens 273
PART IX THE PANCHAYATS .. e 278
PART X THE SCHEDULED AND TRIBAL AREAS.........ccovivvinnenn 299

PART XI RELATIONS BETWEEN THE UNION AND THE STATES 300
PART XII FINANCE, PROPERTY, CONTRACTS AND SUITS....... 307
PART XIII TRADE, COMMERCE AND INTERCOURSE............... 324

PART XIV SERVICES UNDER THE UNION AND THE STATES ...325

PART XV ELECTIONS ...ttt ee e senanenneannens 336
PART XVI SPECIAL PROVISIONS ....uiiiiiiiiiiiiieniierieeieeseeaens 338
PART XVII OFFICIAL LANGUAGE ....coiiiiiiiciie e 347
PART XVIII EMERGENCY PROVISIONS .....ccoviiiiiiiiiiieneanns 350
PART XIX MISCELLANEOQUS .....ciiiiiiiieiiiie et aee s e e 359
PART XX AMENDMENT OF THE CONSTITUTION .......c.cvvvvvnnnns 366
PART XXI TEMPORARY, TRANSITIONAL AND SPL. PROV........ 367
PART XXII SHORT TITLE, COMMT, AUTHORITATIVE............. 386
SEVENTH SCHEDULE ...t nae e e 437
List I—UNIoN LisSt...cviiiiii i i e e e 437
List IT—State List ...ueiiei i e e 443
List III—Concurrent List.....cccviiiiiiiiiii e 446
ELEVENTH SCHEDULE (Article 243G) ...oovviviiiiiiiiieeieeieeaeenens 470
TWELFTH SCHEDULE (Article 243W)..cviiiiiiiiiie i 471

6



Index | 1015t Act | CoI | VII Schedule

Dedicated to the Defender of

Constitutional Liberties,

Champion of Human Rights,

Legendary Jurist

Nani Palkhiwalatl

Y Humility and natural modesty were his hallmarks. He had no ego problems. The
warmth of his friendship extended to all fellow human beings, whatever be their
status in life. He was tender towards the bashful, gentle towards the distant and
merciful towards the absurd. Thus Nani fulfilled Cardinal Newman's definition of a
true gentleman. Of Nani, it can be truly said that he walked with Kings yet lost
not the common touch. — Sh. Soli J. Sorabjee
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Preface

Its less than two years since its introduction of GST but, thanks to
hundreds of Notifications, Circulars, FAQs, Flyers alongwith writs,

case laws and advance rulings, it literally feels like two decades!

Aforesaid numerous changes itself have brought a layer of
uncertainty about even the basic structure of GST. Thus, it make us
wonder whether like Constitution of India, ‘basic structure’
doctrine should also be applicable to GST (so there is certainty

atleast for structure)?

Additionally, in last two years the GST Council has kept the goal
posts moving (such as, initially, bringing a sector under GST and
then keeping it out for eg. restaurants, real estate etc) so, shouldn’t

there be Directive Principles for GST Council as well?

Certainly, the people of India, through their representatives, did not
vote for GST if like erstwhile regime, its going to deny the legitimate

credit and increase compliances to unreasonable level.

Thus, its high time that equal focus should be given to qualitative
growth of GST. Also, due respect should be accorded to the
objectives of introduction of GST (seamless credit, ease of doing

business, one nation and one tax etc).
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In the words of great Nani Palkhiwala, solutions sometimes don't

demand a change in law but change in heart of the policy makers?!

No book on Constitution can be complete or even started without
profusely thanking the great jurist Dr Babasaheb Ambedkar,

Architect of the Constitution of India and Social Reformer.

Warm regards,

Pritam

2 We the People (UBS Publishers)
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1. Overview of Constitution of India
1.1 About the Supreme Law of India
It is the Constitution that is supreme, with true sovereignty vesting in

the people3.

The Apex Court in the case of GVK Inds Ltd* observed that "Indeed the
Constitution is law, in its ordinary sense too, however, it is also a
law made by the people as a nation, through its Constituent Assembly,
in a foundational and a constitutive moment. Written constitutions
seek to delineate the spheres of actions of, with more or less strictness,
and the extent of powers exercisable therein by, various organs of the
State. Such institutional arrangements, though political at the time
they were made, are also legal once made. They are legal, inter alia,
in the sense that they are susceptible to judicial review with regard
to determination of vires of any of the actions of the organs of the

State constituted.

As regards the Basic Structure, the Apex Court in the case of GVK Inds
Ltd> observed that “Under our Constitution, while some features are

capable of being amended by Parliament, pursuant to the amending

3 GVK 2017 (48) S.T.R. 177 (S.C.)
42017 (48) S.T.R. 177 (S.C.)
52017 (48) S.T.R. 177 (S.C.)
11
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power granted by Article 368, the essential features - the basic
structure - of the Constitution is beyond such powers of Parliament.
The power to make changes to the basic structure of the Constitution
vests only in the people sitting, as a nation, through its representatives
in a Constituent Assembly. (See Keshavanadna Bharati v. State of
Kerala - (1973) 4 SCC 225 and I.R. Coelho v. State of Tamil Nadu -

(2007) 2 SCC 1).”

1.2 How to interpret Constitution?

The Apex Court in the case of GVK® observed that “In interpreting any
law, including the Constitution, the text of the provision under
consideration would be the primary source for discerning the
meanings that (sic) in the enactment. However, in light of the serious
issues it would always be prudent, as a matter of constitutional
necessity, to widen the search for the true meaning, purport and ambit
of the provision under consideration. No provision, and indeed no
word or expression, of the Constitution exists in isolation - they
are necessarily related to, transforming and in turn being transformed
by, other provisions, words and phrases in the Constitution. Our
Constitution is both long and also an intricate matrix of meanings,

purposes and structures. It is only by locating a particular

62017 (48) S.T.R. 177 (S.C.)
12
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constitutional provision under consideration within that constitutional
matrix could one hope to be able to discern its true meaning, purport

and ambit.

While indeed dynamic interpretation is necessary, if the meaning
necessary to fit the changed circumstances could be found in the text
itself, we would always be better served by treading a path as close
as possible to the text, by gathering the plain ordinary meaning, and
by sweeping our vision and comprehension across the entire document
to see whether that meaning is validated by constitutional values and

scheme.”

It may also be noted that as per Article 367, General Clauses Act,

1897, can be used for the purposes of interpretation.

1.3 Its longest written Constitution on earth!
Constitution of India is the longest written Constitution on earth,
containing 395 Articles, spread over twenty-two parts and has twelve

schedules.

13
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1.4 Constitution is source of legislative power
Constitution of India is a source of, and not exercise of legislative

power”’,

1.5 It is one of the most amended Constitution

Since its coming into force on 26" January 1950, it has been amended
103 times! This also shows that our Constitution is not a static but
rather keeps pace with the changing times still retaining the basic

structure.

7 Pratap Singh (2005) 3SCC 551
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1.6 46 and 101t Amendment

From indirect tax perspective, two amendments to Constitution of

India stand out i.e. the 46" Amendment and 1015t Amendment. Both

these amendments are discussed in the subsequent chapters.

1.7 Key Articles of Constitution of India from GST perspective

The Key Articles of Constitution of India from Goods and Services Tax

(GST) perspective are tabulated below:

Constitution Particulars

of India

Article 1 Name and territory of the Union

Article 14 Equality before law

Article 19 Protection of certain rights regarding freedom of
speech, etc.

Article 20 Protection in respect of conviction for offences

Article 21 Protection of life and personal liberty

Article 22 Protection against arrest and detention in certain
cases

Article 32 Remedies for enforcement of rights conferred by this
Part

Article 38 State to secure a social order for the promotion of
welfare of the people

15
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Article 51 Promotion of international peace and security.

Article 131 Original jurisdiction of the Supreme Court

Article 141 Law declared by Supreme Court to be binding on all
courts

Article 142 Enforcement of decrees and orders of Supreme Court
and orders as to discovery, etc

Article 143 Power of President to consult Supreme Court

Article 144 Civil and judicial authorities to act in aid of the
Supreme Court

Article 226 Power of High Courts to issue certain writs

Article 243G | Powers, authority and responsibilities of Panchayats

Article 243W | Powers, authority and responsibilities of
Municipalities, etc.

Article 245 Extent of laws made by Parliament and by the
Legislatures of States

Article 246 Subject-matter of laws made by Parliament and by the
Legislatures of States

Article 246A | Special provision with respect to goods and services
tax

Article 248 Residuary powers of legislation

Article 254 Inconsistency between laws made by Parliament and

laws made by the Legislatures of States

16
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Article 256 Obligation of States and the Union

Article 263 Provisions with respect to an inter-State Council

Article 269 Taxes levied and collected by the Union but assighed
to the States.

Article 269A | Levy and collection of goods and services tax in course
of inter-State trade or commerce

Article 270 Taxes levied and distributed between the Union and
the States

Article 271 Surcharge on certain duties and taxes for purposes of
the Union

Article 279A | Goods and Services Tax Council

Article 301 Freedom of trade, commerce and intercourse.

Article 304 Restrictions on trade, commerce and intercourse
among States

Article 366 Definitions

Article 368 Power of Parliament to amend the Constitution and
procedure therefor

Seventh List I — Union List

Schedule List IT— State List

List IIT— Concurrent List

17




Index | 1015t Act | CoI | VII Schedule

1.8 Difference between Legislature, Executives and Judiciary
The Apex Court in the case of GVK Inds. Ltd® observed as under:

"It is important to draw a clear distinction between the acts & functions
of making laws and the acts & functions of operating the laws. Making
laws implies the acts of changing and enacting laws. The phrase
operation of law, in its ordinary sense, means the effectuation or
implementation of the laws. The acts and functions of implementing
the laws, made by the legislature, fall within the domain of the
executive. Moreover, the essential nature of the act of invalidating a
law is different from both the act of making a law, and the act of
operating a law. Invalidation of laws falls exclusively within the
functions of the judiciary, and occurs after examination of the vires
of a particular law. While there may be some overlap of functions, the
essential cores of the functions delineated by the meanings of the

7

phrases "make laws” "operation of laws” and “invalidate laws"”
are ordinarily and essentially associated with separate organs of the
State - the Ilegislature, the executive and the judiciary

respectively, unless the context or specific text, in the Constitution,

unambiguously points to some other association”

8 2017 (48) S.T.R. 177 (S.C.)
18
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2. The 101st Constitutional Amendment Act

On 19.12.2014, Bill was introduced in the Lok Sabha namely, the
Constitution (One Hundred and Twenty Second Amendment) Bill, 2014
proposing constitutional amendments to introduce the goods and
services tax for conferring concurrent taxing powers on the Union as
well as the States including Union territory with Legislature to make
laws for levying goods and services tax on every transaction of supply

of goods or services or both.

The Constitution (One Hundred and First Amendment) Act, 2016 (‘the

1013t Act’) was passed to levy goods and services tax® on 08.09.2016.

After the Constitutional Amendment, the Central Government
introduced The Central Goods and Services Tax Act, 2017, The
Integrated Goods and Services Tax Act, 2017, The Union Territory
Goods and Services Tax Act, 2017, The Goods and Services Tax
(Compensation to States) Act, 2017 in Lok Sabha on 27-3-2017. After
discussion in Parliament, the Lok Sabha has passed these bills on 29-
3-2017, while Rajya Sabha passed them on 6-4-2017. The President

of India assented them on 12-4-2017 and the law enacted are known

9 Mohit Mineral Pvt Ltd 2018-TIOL-462-SC-GST
19
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as CGST Act, 2017 (12 of 2017), the Integrated GST Act, 2017 (13 of
2017), the Union Territory GST Act, 2017 (14 of 2017) and the GST

(Compensation to States) Act, 2017 (15 of 2017).

2.1 What was amended by 1015t Constitutional Amendment Act
The 1015t Act contained 20 Articles. Interestingly, Articles 2 to 17 of
1013t Act found place in Constitution of India whereas Article 18, 19

and 20 remained part of 1015t Act itself.

The 101st Act amended the Constitution of India as summarized in the

chart:

Article
246A,
269A
and
279A

Article

248, 249,

250, 268, List I and
269, 270, List Il of

271, 286, Seventh
366 and Schedule

Inserted

Amended

368

20
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2.1 What are the important changes introduced through 101st

Constitutional Amendment Act?

The important changes introduced in the Constitution by the 101st

Amendment Act are the following19:

(a) Insertion of new Article 246-A which makes enabling provisions for
the Union and States with respect to the GST legislation. It further
specifies that Parliament has exclusive power to make laws with

respect to GST on inter-State supplies.

(b) Article 268-A of the Constitution has been omitted. The said article
empowered the Government of India to levy taxes on services. As
tax on services has been brought under GST, such a provision was

no longer required.

(c) Article 269-A has been inserted which provides for goods and
services tax on supplies in the course of inter-State trade or
commerce which shall be levied and collected by the Government
of India and such tax shall be apportioned between the Union and
the States in the manner as may be provided by Parliament by law
on the recommendations of the Goods and Services Tax Council.

It also provides that Parliament may, by law, formulate the

10 \Vasu Clothing Pvt. Ltd. 2019 (22) G.S.T.L. 163 (M.P.)
21
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principles for determining the place of supply, and when a supply
of goods, or of services, or both takes place in the course of inter-

State trade or commerce.

Article 270 has been amended to provide for distribution of goods
and services tax collected by the Union between the Union and the

States.

Article 271 has been amended which restricts power of the
Parliament to levy surcharge under GST. In effect, surcharge
cannot be imposed on goods and services which are subject to tax

under Article 246A.

Article 279A has been inserted to provide for the constitution and

mandate of GST Council.

Article 366 has been amended to exclude alcoholic liquor for
human consumption from the ambit of GST, and services have

been defined.

Article 368 has been amended to provide for a special procedure
which requires the ratification of the Bill by the legislatures of not
less than one half of the States in addition to the method of voting
provided for amendment of the Constitution. Thus, any
modification in GST Council shall also require the ratification by

the legislatures of one half of the States.
22
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Entries in List I and List IT have been either substituted or omitted
to restrict power to tax goods or services specified in these Lists
or to take away powers to tax goods and services which have been

subsumed in GST.

Parliament shall, by law, on the recommendation of the Goods and
Services Tax Council, provide for compensation to the States for
loss of revenue arising on account of implementation of the goods

and services tax for five years.

In case of petroleum and petroleum products, it has been provided
that these goods shall not be subject to the levy of Goods and
Services Tax till a date notified on the recommendation of the

Goods and Services Tax Council.”

2.2 Whether 'Cess’ can be levied after introduction of GST?

Recently one of the critical issue raised before the Apex Court was

whether the Parliament has power to levy Compensation Cess. In this

regard, the Apex Court in the case Mohit Minerals!! upheld the levy of

Compensation Cess as under:

"47. After Constitution (One Hundred and First Amendment) Act, 2016,

as per Article 270, Parliament can levy cess for a specific purpose

1111 2018-TIOL-462-SC-GST

23
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under a law made by it. Article 270, thus, specifically
empowers Parliament to levy any cess by law. Lastly,
Section 18 of the Constitution (One Hundred and First
Amendment) Act, 2016 expressly empowers Parliament shall,
"by law" on the recommendation of the Goods and Services Tax
Council, provide for compensation to the states for loss of revenue
arising on account of implementation of the goods and services
tax...." When Constitution provision empowers the Parliament to
provide for Compensation to the States for loss of revenue by law,
the expression "law" used therein is of wide import which
includes levy of any cess for the above purpose. We, thus, do
not find any merit in the submission of the learned counsel for the
petitioner that Parliament has no legislative competence to enact

the Compensation to States Act, 2017.

The Compensation to States Act, 2017 is not beyond the

legislative competence of the Parliament.

The expression used in Article 246A is "power to make laws with
respect to goods and services tax". The power to make law,
thus, is not general power related to a general entry rather it
specifically relates to goods and services tax. When express power

is there to make law regarding goods and services tax, we fail to

L
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comprehend that how such power shall not include power to levy
cess on goods and services tax. True, that Constitution (One
Hundred and First Amendment) Act, 2016 was passed to subsume
various taxes, surcharges and cesses into one tax but the
constitutional provision does not indicate that henceforth

no surcharge or cess shall be levied.”

It can be observed that not only the Apex Court upheld the levy of
Cess, it further added that the Constitutional provisions do not indicate
that henceforth no cess shall be levied and thus, there is high
probability that using the aforesaid observation of the Apex Court, in

case of need, Government may introduce more new cesses.

25



Index | 1015t Act | CoI | VII Schedule

3. Commentary on Key Articles
3.1 Article 1 - Territory
Relevant extracts of Article 1 of the Constitution of India are as under:
“"Article 1. Name and territory of the Union. -
(1) India, that is Bharat, shall be a Union of States.
(2) The States and the territories thereof shall be as specified in
the First Schedule.
(3) The territory of India shall comprise -
(a) The territories of the States;
(b) the Union territories specified in the First Schedule; and

(c) such other territories as may be acquired.”

The Apex Court in the case of Aban Loyd Chiles Offshore Ltd!? observed
that “Under the General Clauses Act, "India” is defined to mean all
territories for the time being comprised in the territory of India as
defined in the Constitution of India. Article 1(3) of the Constitution of
India states that the territory of India shall comprise of States and
Union Territories and such other territories as may be acquired. There
is no reference to territorial waters in Article 1 of the Constitution. In
other words, “India” commonly understood is the geographical entry

comprising only of the land mass. For certain purposes, the country

12 2008 (227) E.L.T. 24 (S.C.)
26
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referred to as "India” may extend into the sea upto the limit of
“territorial waters” or “contiguous zone” or “continental shelf” or

“"exclusive economic zone” or “other maritime zones”.

65. Under the provisions of Article 297 of the Constitution of India,
all lands, minerals and other things of value underlying the ocean
within the territorial waters or the continental shelf or the exclusive
economic zone of India vest in the Union. The Constitution of India
does not itself define the terms “territorial waters”, “continental shelf”,

V/(aw/4

and “exclusive economic zone”.

Further, in the context of Article 1 (3) (c) of Constitution, the Apex
Court in the case of GVK Inds. Ltd!3 observed that:

"Sub-clause (c) of Clause (3) of Article 1 provides that territories
not a part of India may be acquired. The purport of said sub-clause (c)
of Clause 3 of Article 1, pace Berubari Union and Exchange of Enclaves,
Re [AIR 1960 SC 845.] is that such acquired territory, automatically
becomes a part of India. It was held in Berubari, that the mode of
acquisition of such territory, and the specific time when such acquired
territory becomes a part of the territory of India, are determined in

accordance with international law. It is only upon such acquired

132017 (48) S.T.R. 177 (S.C.)
27
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territory becoming a part of the territory of India would the Parliament
have the power, under Article 2, to admit such acquired territory in the
Union or establish a new State. The crucial aspect is that it is only when
the foreign territory becomes a part of the territory of India, by
acquisition in terms of relevant international laws, is the Parliament
empowered to make laws for such a hitherto foreign territory.
Consequently, the positive affirmation, in the phrase in Clause (1) of
Article 245, that the Parliament "may make laws for the whole or any
part of the territory of India” has to be understood as meaning that
unless a territory is a part of the territory of India, Parliament may not
exercise its legislative powers in respect of such a territory. In the
constitutional scheme it is clear that the Parliament may not make laws
for a territory, as a first order condition, unless that territory is a part

of India.”

It may be noted that in the case of Larsen and Turbo Ltd!* the High
Court observed that as per Article 1 of the Constitution of India,
Bombay High situated in Exclusive Economic Zone at about 180 kms.
from shores of India is not part of Territory of India though it has

certain rights over Exclusive Economic Zones but does not have full

142017 (52) S.T.R. 457 (Guj.) - Appealed to Supreme Court - Appeal Admitted in
2017 (52) STR 1254 (SC)
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sovereignty over such region. Further, since, Bombay High does not
form part of any State of India and sales admittedly taken place there,
movement of goods from Surat to Bombay High not covered within
expression “movement of goods from one State to another” and thus,
in absence of any notification like in other statutes extending
provisions of CST Act to Exclusive Economic Zone, Central Sales Tax

could not have been demanded.

3.2 Article 265 - No tax except law
Article 265 of the Constitution of India provides as under:
'265. Taxes not to be imposed save by authority of law.— No tax

shall be levied or collected except by authority of law.’

A tax must be levied having regard to the provisions contained
in Article 265 of the Constitution of India, i.e., by authority of law.
The power to impose tax must be express and no equity can be claimed
in the matter of levy of tax. One has to look merely at what is clearly

stated in the statutel>.

It may be noted that Article 265 uses two terms, ‘levied’ or ‘collected’.

In this regard, the Apex Court in the case of National Tobacco Co. of

15S.S. Ayodhya Distillery 2009 (233) E.L.T. 146 (S.C.)
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India Ltd!® held that “Although the term ‘levy’ seems wider than that
of '‘assessment’, yet it does not seem to extend to 'collection’. Article
265 of the Constitution makes a distinction between ‘levy’ and

'‘Collection’.”

Further, the Apex Court in the case of S.S. Ayodhya Distillery 2009
(233) E.L.T. 146 (S.C.) observed that 'The words used in Article 265
are 'levy’” and 'collect’. In taxing statute the words ‘levy’ and ‘collect’
are not synonymous terms, (refer to Assistant Collector of Central
Excise, Calcutta Division v. National Tobacco Co. of India Ltd. - 1978
(2) E.L.T. (J 416) (S5.C.)= (1972) 2 SCC 560 at page 572, while ‘levy’
would mean the assessment or charging or imposing tax, 'collect’ in
Article 265 would mean the physical realisation of the tax which is
levied or imposed. Collection of tax is normally a stage subsequent to
the levy of the same. The enforcement of levy could only mean

realisation of the tax imposed or demanded.”

The Apex Court in case of Mafatlal Industries Ltd!” held that:

16 1978 (2) E.L.T. (J 416) (S.C.)

171997 (89) E.L.T. 247 (S.C.). It may be noted that this judgment, delivered by a
bench of nine judges, is one of the landmark judgment on refund provisions in
Indirect Taxes (spanning more than 305 paragraphs!).
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“"Article 265 forbids the State from making an unlawful levy or
collecting taxes unlawfully. The bar is absolute. It protects the
citizens from any unlawful exaction of tax. So long as Article 265 is
there, the State cannot be permitted to levy any tax without authority
of law and if any tax has been collected unlawfully that must be
restored to the person from whom it was collected. If the tax has been
collected from any person unlawfully, it is the tax- payer’s money
which is in unlawful possession of the State. The State has a
constitutional obligation to give back the money to the tax-payer. An
act done in violation of constitutional mandate is void and no
right flows out of that void act to the State. The State is in unlawful
possession of the tax-payer’s property. The State cannot retain it on
any equitable ground nor can it give it to any other person out of
any supposed equitable consideration. The constitutional mandate
cannot be ignored on the pretext of any rule of equity or on the
ground of what is perceived as substantive justice. Every word of the
Constitution has to be treated as sacrosanct and respected and

obeyed by the State and the Legislature and enforced by the Court.”

It is no longer res integra that when the breach of the provision of the

Act is penal in nature or a penalty is imposed by way of additional tax,
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the constitutional mandate requires a clear authority of law for

imposition for the same?8,

3.2.1 Does Article 265 restricts ‘double taxation’?

The Apex Court in the case of Avinder Singh and others'® observed
that "It may also be noted that there is nothing in Article 265 of the
Constitution from which one can spin out the constitutional vice called

double taxation.”

3.2.2 Can taxes be collected under Rules?

The Apex Court in the case of Madras Rubber Factory Ltd?° held that
"A charge under a taxing statute can only be under the Act and not
under the Rules. The Rules normally provide for the procedure to be

followed for the realisation of the statutory dues.”

Further, the Apex Court in the case of Bimal Chandra Banerjee?! held
that "No tax can be imposed by any bye-law or rule or regulation
unless the statute under which the subordinate legislation is made

specially authorises the imposition even if it is assumed that the

18 Orient Fabrics Pvt. Ltd. 2003 (158) ELT 545 (SC)
19(1979) 1 SCC 137
20 (1998) 1 SCC 616
21 (1970) 2 SCC 467
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power to tax can be delegated to the executive. The basis of the
statutory power conferred by the statute cannot be transgressed by
the rule-making authority. A rule-making authority has no plenary

power. It has to act within the limits of the power granted to it.”

3.2.3 Legislative can enact laws retrospectively
It is well settled that subject to Constitutional restrictions a power to
legislate includes a power to legislate prospectively as well as

retrospectively.

In this regard legislative power to impose tax also includes within itself
the power to tax retrospectively??. In this context, the Apex Court in
the case of National Agricultural Co-operative Marketing Federation of
India Ltd?3 held that:

"15. The Legislative power either to introduce enactments for the first
time or to amend the enacted law with retrospective effect, is not
only subject to the question of competence but is also subject to
several judicially recognized limitations with some of which we
are at present concerned. The first is the requirement that the

words used must expressly provide or clearly imply

22 pRO LAB. 2015 (321) ELT 366 (SC)
23 (2003) 5 SCC 23
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retrospective operation S.S. Gadgil v. Lal & Co., [1964] 53 ITR
231 (S.C.). J.C. Jani, Income Tax Officer, Circle-1V, Ward-G,
Ahmedabad v. Induprasad Devshanker Bhatt, [1969] 72 ITR 595
(SC). The second is that the retrospectively must be
reasonable and not excessive or harsh, otherwise it runs the
risk of being struck down as unconstitutional Rai Ramkrishna and
Ors. v. The State of Bihar, [1963] 50 ITR 171 (SC), 915;
Jawaharmal v. State of Rajasthan and Ors., [1966] 1 SCR 890,
905, Supreme Court Employees Welfare Association v. Union of
India and Anr., (1993) ILLJ 1094 SC. The third is apposite where
the legislation is introduced to overcome a judicial decision. Here
the power cannot be used to subvert the decision without
removing the statutory basis of the decision Shri Prithvi Cotton
Mills Ltd. v. Broach Borough Municipality and Ors. [1971] 79 ITR
136 (SC), Lalitaben v. Gordhanbhai and Anr., AIR 1987 SC 1315;
Janapada Sabha Chhindwara v. The Central Provinces Syndicate
Ltd., [1970] 3 SCR 745 : Indian Aluminium Co. and Ors. v. State
of Kerala and Ors., [1996] 2 SCR 23.

XX XX

16. There is no fixed formula for the expression of legislative intent

to give retrospectivity to an enactment. "Sometimes this is done
by providing for jurisdiction where jurisdiction had not been

properly invested before. Sometimes this is done by re-enacting
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retrospectively a valid and legal taxing provision and then by
fiction making the tax already collected to stand under the re-
enacted law. Sometimes the Legislature gives its own meaning
and interpretation of the law under which tax was collected and
by legislative fiat makes the new meaning binding upon Courts.
The Legislature may follow any one method or all of them, Shri
Prithvi Cotton Mills v. Broach Borough Municipality, [1971] 79 ITR

136 (SC).”

The Apex Court in the case of Ujagar Prints?* observed that "A
competent legislature can always validate a law which has been
declared to be invalid by courts, provided the infirmities and vitiating
in factors noticed in the declaratory-judgment are removed or cured.
Such a validating law can also be made retrospective. No individual
can acquire a vested right from a defect in a statute and seek a
windfall from the legislature’s mistakes. Validity of legislations
retroactively curing defects in taxing statutes is well recognised and
courts, except under extraordinary circumstances, would be reluctant
to override the legislative judgment as to the need for and wisdom of

the retrospective legislation.”

241988 (38) E.L.T. 535 (S.C.)
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3.3 Article 14 - Equality

Article 14 of the Constitution of India provides as under:

'14. Equality before law.— The State shall not deny to any person
equality before the law or the equal protection of the laws within

the territory of India.’

3.3.1 Interpretation of Article 14
A taxing statute, however, as is well known, is not beyond the pale of
challenge under Article 14 of the Constitution of India2°. Thus, taxation

laws must also pass the test of Article 14 of the Constitution of India.

A taxing statute, however, enjoys a greater latitude. An inference in
regard to contravention of Article 14 would, however, ordinarily be
drawn if it seeks to impose on the same class of persons or occupations

similarly situated or an instance of taxation which leads to inequality?®.

The Apex Court in the case of N.S. Rathnam & Sons?’ held that "It is,
thus, beyond any pale of doubt that the justiciability of particular
notification can be tested on the touchstone of Article 14 of the

Constitution. Article 14, which is treated as basic feature of the

25 Aashirwad Films v. Union of India and Others - (2007) 6 SCC 624
26 Aashirwad Films v. Union of India and Others - (2007) 6 SCC 624
272015 (322) ELT 353 (S.C.)
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Constitution, ensures equality before the law or equal protection of
laws. Equal protection means the right to equal treatment in similar
circumstances, both in the privileges conferred and in the liabilities
imposed. Therefore, if the two persons or two sets of persons are
similarly situated/placed, they have to be treated equally. ... Article 14
would be treated as violated only when equal protection is denied even

when the two persons belong to same class/category.”

The Apex Court in the case of Indian Oil Corporation Limited?® held that
"When it comes to taxing statutes, the law laid down by this Court is
clear that Article 14 of the Constitution can be said to be breached only
when there is perversity or gross disparity resulting in clear and
hostile discrimination practiced by the legislature, without any

rational justification for the same?°”.

It is pertinent to note that a Taxing Statute can be held to contravene
Article 14 of the Constitution if it purports to impose certain duty on

the same class of people differently and leads to obvious inequality?3°.

282018 (11) GSTL 8 (S.C.)

29 Also see The Twyford Tea Co. Ltd. & Anr. v. The State of Kerala & Anr., (1970) 1
SCC 189 at paras 16 and 19; Ganga Sugar Corporation Ltd. v. State of Uttar
Pradesh & Ors., (1980) 1 SCC 223 at 236 and P.M. Ashwathanarayana Setty &
Ors. v. State of Karnataka & Ors., (1989) Supp. (1) SCC 696 at 724-726)

30 Amin Merchant 2016 (338) E.L.T. 164 (S.C.)
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In the case of Jai Vijai Metal Udyog Pvt. Ltd3! the Apex Court held that
“...it is trite that in view of the inherent complexity of fiscal adjustment
of diverse elements, a wider discretion is given to the Revenue for the
purpose of taxation and ordinarily different interpretations of a
particular tariff entry by different authorities as such cannot be
assailed as violative of Article 14 of the Constitution. Nonetheless, in
our opinion, two different interpretations of a particular entry by the
same authority on same set of facts, cannot be immunised from the
equality clause under Article 14 of the Constitution. It would be a case

of operating law unequally, attracting Article 14 of the Constitution.”

Article 14 does not prohibit reasonable classification of persons,
objects and transactions by the Legislature for the purpose of attaining
specific ends. To satisfy the test of permissible classification, it must
not be “arbitrary, artificial or evasive” but must be based on some real
and substantial distinction bearing a just and reasonable relation to

the object sought to be achieved by the Legislature3?.

The Apex Court in the case of Seema Silk and Sarees?3 held that "A

discrimination on the ground of valid classification which answers the

312010 (253) E.L.T. 161 (S.C.)
32 Nitdip Textile Processors Pvt. Ltd. 2011 (273) E.L.T. 321 (S.C.)
332008 (226) E.L.T. 673 (S.C.)
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test of intelligible differentia does not attract the wrath of Article 14 of
the Constitution of India. Hardship, by itself, may not be a ground for

holding the said provision to be unconstitutional.”

In Ajoy Kumar Banerjee v. Union of India [(1984) 3 S.C.C. 127], Apex
Court held :

"50. Differentiation is not "always discriminatory. If there is a
rational nexus on the basis of which differentiation has been made
with the object sought to be achieved by particular provision, then such
differentiation is not discriminatory and does not violate the principles
of Article 14 of the Constitution. This principle is too well-settled now
to be reiterated by reference to cases. There is intelligible basis for
differentiation. Whether the same result or better result could have
been achieved and better basis of differentiation evolved is within the
domain of legislature and must be left to the wisdom of the legislature.
Had it been held that the scheme of 1980 was within the authority
given by the Act, we would have rejected the challenge to the Act and

the scheme under Article 14 of the Constitution.”

3.3.2 Broad discernable classification is fine

The Apex Court in the case of Basheer @ N.P. Basheer3* observed that

342004 (175) E.L.T. 12 (SC)
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"20. Merely because the classification has not been carried out
with mathematical precision, or that there are some categories
distributed across the dividing line, is hardly a ground for holding
that the legislation falls foul of Article 14, as long as there is broad
discernible classification based on intelligible differentia, which
advance the object of the legislation, even if it be class legislation. As
long as the extent of over-inclusiveness or under-inclusiveness of the
classification is marginal, the constitutional vice of infringement of

Article 14 would not infect the legislation.”

3.3.3 Section 140 (5) does not violate Article 14

Recently, the Gujarat High Court in the case of RSPL Ltd3*"> observed
that “"Article 14 as is well-known, prohibits class legislation but
not reasonable classification. To bring in the element of
discrimination in terms of Article 14 of the Constitution, the onus would
be on the petitioner to establish that the persons or things treated
differently form a homogeneous class. In the present case, the source
of the petitioner’s grievance or dissatisfaction is that the inputs and
capital goods are treated differently. When we find that the inputs

and capital goods form different and distinct classes, the

352018 (019) GSTL 0430 (Guj.)
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question of sub-classification or artificial demarcation would

not arise.”

3.3.4 Resolutions of Council cannot breach fundamental right

The H’ble Calcutta High Court in the case of Teesta Distributors3®
observed that "In a given case, where, a resolution adopted in the
Goods and Services Tax Council meeting is substantiated to be
breaching any fundamental right or any provision of the
Constitution of India, the same can be adjudicated upon by a Writ

Court.”

3.3.5 Actions of Customs are not beyond Article 14

The Apex Court in the case of Sujana Steels Ltd3’ observed that "It is
trite law that the postulates of Art. 14 viz. non-arbitrariness,
reasonableness and fairness in action flowing from Art. 14 should
undoubtedly guide and correct the actions of the Customs Department

too. Their actions are not beyond the pale of Art. 14 scrutiny.”

36 2018 (19) G.S.T.L. 29 (Cal.)
37 2002 (141) E.L.T. 51 (AP) - Maintained in 2002 (144) ELT A96 (SC)
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3.3.6 Not issuing SCN amounts to violation of Article 14

The Apex Court in the case of Hanil Era Textiles Ltd*® observed that:
“In our view, the omission on the part of the Development
Commissioner would go to the fundamentals in the sense that no order
could be passed against a person without issuing a show cause
notice to him/it. This would be in violation of the principles of natural
justice and also infringe Article 14 of the Constitution of India. Audi
Alteram Partem, as the basic principle of natural justice ensures an
opportunity of fair hearing to the parties. Issuance of a show cause
notice is a part and parcel of the aforesaid principle which provides
that the parties are in a position to defend themselves adequately;
after being aware of the exactness of the allegation against
them. The concept of natural justice cannot be put into a strait-jacket
formula. The only essential point is that in the given facts of a case, if
the person concerned has reasonable opportunity of presenting his
case and if the administrative authority have acted fairly, impartially
and reasonably. In the instant case, no show cause notice has been
issued to the respondent before the review order was passed by the
Development Commissioner which had put the Respondent No. 1 at a
disadvantage by not allowing them to defend themselves. The aim of

the rules of natural justice is to secure justice or to put it negatively to

38 2017 (349) E.L.T. 384 (SC)
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prevent miscarriage of justice and therefore, this doctrine is the most
paramount doctrine that goes to the root of all laws and to the concept

of justice.”

3.3.7 Arbitrary Customs valuation violates Article 14

The Apex Court in the case of Wipro Ltd3° observed that:

"The proviso now stipulates 1% of the free on board value of the goods
irrespective of the fact whether actual cost is ascertainable or
not. Having referred to the scheme of Section 14 of the Rules in detail
above, this cannot be countenanced. This proviso, introduces fiction
as far as addition of cost of loading, unloading and handling charges is
concerned even in those cases where actual cost paid on such an
account is available and ascertainable. Obviously, it is contrary
to the provisions of Section 14 and would clearly be ultra vires this
provision. We are also of the opinion that when the actual charges paid
are available and ascertainable, introducing a fiction for arriving at the
purported cost of loading, unloading and handling charges is clearly
arbitrary with no nexus with the objectives sought to be
achieved. On the contrary, it goes against the objective behind Section
14 namely to accept the actual cost paid or payable and even in the

absence thereof to arrive at the cost which is most proximate

39 2015 (319) E.L.T. 177 (SC)
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to the actual cost. Addition of 1% of free on board value is thus, in
the circumstance, clearly arbitrary and irrational and would be

violative of Article 14 of the Constitution.”

3.3.8 Article 14 is positive concept and not negative

The Apex Court in the case of Fuljit Kaur*® observed that:

“"Article 14 is not meant to perpetuate illegality or fraud. Article 14 of
the Constitution has a positive concept. Equality is a trite,
which cannot be claimed in illegality and therefore, cannot be
enforced by a citizen or court in a negative manner. If an illegality
and irregularity has been committed in favour of an individual or a
group of individuals or a wrong order has been passed by a Judicial
Forum, others cannot invoke the jurisdiction of the higher or superior
court for repeating or multiplying the same irregularity or illegality or
for passing wrong order. A wrong order/decision in favour of any
particular party does not entitle any other party to claim the benefits
on the basis of the wrong decision. Even otherwise Art. 14 cannot be
stretched too far otherwise it would make function of the
administration impossible, [vide Coromandel Fertilizers Ltd. v. Union
of India & Ors. - AIR 1984 SC 1772 = 1984 (17) E.L.T. 607 (S.C.);

Panchi Devi v. State of Rajasthan & Ors. - (2009) 2 SCC 589; and

402010 (262) E.L.T. 40 (SC)
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Shanti Sports Club & Anr. v. Union of India & Ors. - (2009) 15 SCC
705].

14. Thus, even if some other similarly situated persons have been
granted some benefit inadvertently or by mistake, such order does not

confer any legal right on the petitioner to get the same relief...41”

Further, the Apex Court in the case of Faridabad Ct Scan Centre?*?
observed that:

"Wrong orders cannot be perpetuated with the help of Article 14 on the
basis that such wrong orders were earlier passed in favour of some
other persons and, therefore, there will be discrimination against
others if correct orders are passed against them. In fact, in the case
of Union of India (Railway Board) & Ors. v. J.V. Subhaiah and Ors.
[1996 (2) SCC 258], the same learned Judge in his judgment has
observed in para 21 that the principle of equality enshrined under
Article 14 does not apply when the order relied upon is unsustainable

in law and is illegal.”

41 Also refer Chandigarh Administration & Anr v. Jagjit Singh & Anr., AIR 1995 SC
705; Smt. Sneh Prabha v. State of U.P. & Ors., AIR 1996 SC 540; Jalandhar
Improvement Trust v. Sampuran Singh, AIR 1999 SC 1347; etc

421997 (95) E.L.T. 161 (SC)
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Further, the Apex Court in the case of Mangalam Organics Ltd*3
observed that "Once the appellant accepts that in law it was liable to
pay the duty, even if some of the units have been able to escape
payment of duty for certain reasons, the appellant cannot say that no
duty should be recovered from it by invoking Article 14 of the
Constitution. It is well established that the equality clause enshrined
in Article 14 of the Constitution is a positive concept and cannot

be applied in the negative.”

3.3.9 Power of judicial review would not extend to determine
correctness of policy decisions

The Apex Court in the case of Parisons Agrotech (P) Ltd** observed
that:

"No doubt, the writ court has adequate power of judicial review in
respect of such decisions. However, once it is found that there is
sufficient material for taking a particular policy decision,
bringing it within the four corners of Article 14 of the
Constitution, power of judicial review would not extend to
determine the correctness of such a policy decision or to indulge

into the exercise of finding out whether there could be more

43 2017 (349) E.L.T. 369 (SC)
44 2015 (323) E.L.T. 3 (SC)
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appropriate or better alternatives. Once we find that parameters of
Article 14 are satisfied; there was due application of mind in arriving
at the decision which is backed by cogent material; the decision is not
arbitrary or irrational and; it is taken in public interest, the Court has
to respect such a decision of the Executive as the policy making is the
domain of the Executive and the decision in question has passed the

test of the judicial review.”

3.3.10 Prosecuted cannot take plea of others not prosecuted

The Apex Court in the case of Ambalal Chimmanlal Chokshi*> observed
that "There are so many criminals who are going about unprosecuted
but it cannot be said that those who are prosecuted are discriminated

against because some are not prosecuted.”

3.3.11 Separate date does not create violation of Article 14
The Apex Court in the case of D.C.M.*® observed that:

"The import duty will be levied at the rate and on the basis of the
valuation determined in accordance with the provisions prevailing on
the date of clearance from the warehouse for which purpose the

importer has to file a fresh bill of entry for home consumption. In other

451999 (110) E.L.T. 376 (SC)
46 1999 (109) E.L.T. 12 (SC)
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words, it is the date of filing the bill of entry for home consumption
which determines the rate of duty in clauses (a) and (b) of Section 15.
Inasmuch as the matter is left to the option of the importer and also
because a uniform principle is adopted by the Act, we see no room for
any legitimate grievance of discrimination. There is also no
presumption that rate of duty always goes up. It may also go down, in

which case, the importer stands to gain.”

3.3.12 Statement of object could be referred for alleged
violation of Article 14

The Apex Court in the case of Jullundur Rubber Goods Manufacturers’
Assn?’ observed that “Although it may not be permissible to take the
Statement of Objects and Reasons into consideration for construing
the provisions of an Act the facts contained in such a statement can
certainly be looked at for the purpose of seeing any alleged

infringement of Article 14.”

3.3.13 Pre-deposit does not violate Article 14

The Apex Court in the case of Satya Nand Jha*® observed that:

471999 (110) E.L.T. 339 (SC)
48 2017 (349) E.L.T. A155 (SC)
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"The right of appeal has not been taken away per se. It is settled law
that legislature while granting the right of appeal, can always impose
conditions for exercise of such right. In absence of any special reason,
there is no legal or constitutional impediment to the imposition of such
conditions. Under new provisions ex facie 92.5% or 90% of dues is
already waived by the Statute itself. Accordingly, condition of 7.5% or
10% payment as pre-deposit cannot be called illegal.

In earlier provision in view of discretion available with appellate
authority, endless litigations were arising out of waiver applications.
All these endless litigations have been brought to an end. Looking to
the very meagre percentage of the amount to be deposited and
legislative competence, Section 35F as substituted cannot be said to
be violative of Article 14 of the Constitution of India much less of Article

19(1)(g) of the Constitution of India.”

3.3.14 Article 14 includes right of appropriate adjudication

The Apex Court in the case of R Gandhi*® observed that:

"The fundamental right to equality before law and equal protection of
laws guaranteed by Article 14 of the Constitution, clearly includes
a right to have the person’s rights, adjudicated by a forum

which exercises judicial power in an impartial and independent

492010 (261) E.L.T. 3 (SC)
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manner, consistent with the recognized principles of
adjudication. Therefore wherever access to courts to enforce such
rights is sought to be abridged, altered, modified or substituted by
directing him to approach an alternative forum, such legislative act is
open to challenge if it violates the right to adjudication by an

independent forum.”

3.3.15 Two interpretation on same facts could violate Article 14
The Apex Court in the case of Jai Vijai Metal Udyog Pvt. Ltd>° observed
that "Now, coming to the second issue, it is trite that in view of the
inherent complexity of fiscal adjustment of diverse elements, a wider
discretion is given to the Revenue for the purpose of taxation and
ordinarily different interpretations of a particular tariff entry by
different authorities as such cannot be assailed as violative of Article
14 of the Constitution. Nonetheless, in our opinion, two different
interpretations of a particular entry by the same authority on
same set of facts, cannot be immunised from the equality clause
under Article 14 of the Constitution. It would be a case of operating

law unequally, attracting Article 14 of the Constitution.”

0 2010 (253) E.L.T. 161 (SC)
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3.3.16 Excess tax must be refunded except case of unjust
enrichment

The Apex Court in the case of Corporation Bank>! observed that:

“If the substantive provision of a statute provides for refund, the State
ordinarily by a subordinate legislation could not have laid down that
the tax paid even by mistake would not be refunded. If a tax has
been paid in excess of the tax specified, save and except the
cases involving the principle of ‘unjust enrichment’, excess tax
realized must be refunded. The State, furthermore is bound to act
reasonably having regard to the equality clause contained in Article 14

of the Constitution of India.”

3.3.17 Act included in Ninth Schedule subject to Article 14?

The Apex Court in the case of Standard Chartered Bank>? observed
that "In view of the immunity from challenge enjoyed by the provisions
of the Act, there arises no necessity to read down the provisions of the
Act so as to ensure that they do not violate the rights conferred by
Article 14 of the Constitution. The provisions therefore call for a natural
interpretation and, if necessary, a purposive interpretation, keeping in

view the object sought to be achieved by the Act. In the guise of

51 2009 (233) E.L.T. 3
52 2006 (197) E.L.T. 18
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interpretation, there is no occasion to whittle down the ambit of the
provisions to save them from the charge of arbitrariness, hit by

Article 14 of the Constitution.”

3.4 Article 19 - Freedom
Relevant extracts of Article 19 of the Constitution of India are as under:
"19. Protection of certain rights regarding freedom of speech,
etc.—
(1) All citizens shall have the right—
(a) to freedom of speech and expression;
(b) to assemble peaceably and without arms;
(c) to form associations or unions or co-operative societies
(d) to move freely throughout the territory of India;
(e) to reside and settle in any part of the territory of India; and
Xk Xk
(g) to practise any profession, or to carry on any occupation,

trade or business.

(6) Nothing in sub-clause (g) of the said clause shall affect the
operation of any existing law in so far as it imposes, or prevent the
State from making any law imposing, in the interests of the general
public, reasonable restrictions on the exercise of the right

conferred by the said sub-clause, and, in particular, nothing in the
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said sub-clause shall affect the operation of any existing law in so

far as it relates to, or prevent the State from making any law

relating to,—

(i) the professional or technical qualifications necessary for
practising any profession or carrying on any occupation, trade
or business, or

(ii) the carrying on by the State, or by a corporation owned or
controlled by the State, of any trade, business, industry or
service, whether to the exclusion, complete or partial, of

citizens or otherwise.”

The Apex Court in the case of Municipal Corporation of the City of
Ahmedabad & Ors. v. Jan Mohammed Usmanbhai & Anr.>3 Observed
that:

"17. Clause (6) of Article 19 protects a law which imposes in the
interest of general public reasonable restrictions on the exercise of the
right conferred by sub-clause (g) of clause (1) of Article 19. Obviously
it is left to the court in case of a dispute to determine the
reasonableness of the restrictions imposed by the law. In
determining that question the court cannot proceed on a general notion

of what is reasonable in the abstract or even on a consideration of what

>3 (1986) 3 SCC 20
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is reasonable from the point of view of the person or persons on whom
the restrictions are imposed. The right conferred by sub-clause (g) is
expressed in general language and if there had been no qualifying
provision like clause (6) the right so conferred would have been an
absolute one. To the persons who have this right any restriction will be
irksome and may well be regarded by them as unreasonable. But the
guestion cannot be decided on that basis. What the court has to do is
to consider whether the restrictions imposed are reasonable in
the interest of general public. In the State of Madras v. V.G. Row
this Court laid down the test of reasonableness in the following terms:
"It is important in this context to bear in mind that the test of
reasonableness, wherever prescribed, should be applied to each
individual statute impugned, and no abstract standard, or general
pattern of reasonableness can be laid down as applicable to all cases.
The nature of the right alleged to have been infringed, the underlying
purpose of the restrictions imposed, the extent and urgency of the evil
sought to be remedied thereby, the disproportion of the imposition,
the prevailing conditions at the time, should all enter into the judicial

verdict.”
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The Apex Court in the case of Madras Hire Purchase Association>*
observed that "A taxing statute is not per se, a restriction of the
freedom under Article 19(1)(g). The policy of a tax, in its
effectuation, might, of course, bring in some hardship in some
individual cases. But that is inevitable, so long as law represents a
process of abstraction from the generality of cases and reflects the
highest common factor. Every cause, it is said, has its martyrs. Then
again, the mere excessiveness of a tax, or even the circumstance
that its imposition might tend towards the diminution of the earnings
or profits of the persons of incidence does not, per se, and without

more, constitute violation of the rights under Article 19(1)(g).”

Further, the Apex Court in the case of Pankaj Jain Agencies®> observed
that “"Mere excessiveness of a tax is not, by itself, violative of

Article 19(1)(g).”

3.5 Article 20 - Offence
Relevant extracts of Article 20 of the Constitution of India are as under:

"'20. Protection in respect of conviction for offences.—

54 2009 (16) S.T.R. 3 (Mad.) - Affirmed in 2010 (20) STR 417 (SC)
55 1994 (72) ELT 805 (SC))
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(1) No person shall be convicted of any offence except for violation of
a law in force at the time of the commission of the Act charged as
an offence, nor be subjected to a penalty greater than that which
might have been inflicted under the law in force at the time of the
commission of the offence.

(2) No person shall be prosecuted and punished for the same offence
more than once. (3) No person accused of any offence shall be

compelled to be a witness against himself.”

The Apex Court in the case of Biswanath Bhattacharya®® observed that:

"26. Article 20 contains one of the most basic guarantees to the
subjects of the Republic of India. The Article in so far as is relevant
for our purpose stipulates two things :-

» That no person shall be convicted of any offence except for
violation of the law in force at the time of the commission of the
act charged as an offence; and

» That no person shall be subjected to a penalty greater than
that which might have been inflicted under the law in force
at the time of the commission of the offence.

27. It is a well settled principle of constitutional law that sovereign

legislative bodies can make laws with retrospective operation; and

6 2014 (301) E.L.T. 593 (S.C.)
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can make laws whose operation is dependent upon facts or events
anterior to the making of the law. However, criminal law is excepted
from such general Rule, under another equally well settled principle
of constitutional law, i.e. no ex post facto legislation is
permissible with respect to criminal law. Article 20 contains
such exception to the general authority of the sovereign legislature
functioning under the Constitution to make retrospective or

retroactive laws.”

3.6 Article 21 and Article 22 - Life and Liberty

Relevant extracts of Article 21 and 22 of the Constitution of India are
as under:

21. Protection of life and personal liberty.—No person shall be

deprived of his life or personal liberty except according to procedure

established by law.

"22. Protection against arrest and detention in certain cases.—

(1) No person who is arrested shall be detained in custody without
being informed, as soon as may be, of the grounds for such arrest
nor shall he be denied the right to consult, and to be defended by,
a legal practitioner of his choice.

(2) Every person who is arrested and detained in custody shall be

produced before the nearest magistrate within a period of twenty-
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four hours of such arrest excluding the time necessary for the
journey from the place of arrest to the court of the magistrate and
no such person shall be detained in custody beyond the said period
without the authority of a magistrate.

(3) Nothing in clauses (1) and (2) shall apply—

(a) to any person who for the time being is an enemy alien; or

(b) to any person who is arrested or detained under any law
providing for preventive detention.

(4) No law providing for preventive detention shall authorise the
detention of a person for a longer period than three months
unless—

(a) an Advisory Board consisting of persons who are, or have
been, or are qualified to be appointed as, Judges of a High
Court has reported before the expiration of the said period of
three months that there is in its opinion sufficient cause for
such detention:

Provided that nothing in this sub-clause shall authorise the

detention of any person beyond the maximum period prescribed

by any law made by Parliament under sub-clause (b) of clause

(7); or

(b) such person is detained in accordance with the provisions of
any law made by Parliament under sub-clauses (a) and (b) of

clause (7).
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(5) When any person is detained in pursuance of an order made under
any /law providing for preventive detention, the authority making
the order shall, as soon as may be, communicate to such person
the grounds on which the order has been made and shall afford him
the earliest opportunity of making a representation against the
order.

(6) Nothing in clause (5) shall require the authority making any such
order as is referred to in that clause to disclose facts which such
authority considers to be against the public interest to disclose. (7)
Parliament may by law prescribe—

(a) the circumstances under which, and the class or classes of cases
in which, a person may be detained for a period longer than
three months under any law providing for preventive detention
without obtaining the opinion of an Advisory Board in
accordance with the provisions of sub-clause (a) of clause (4);

(b) the maximum period for which any person may in any class or
classes of cases be detained under any law providing for
preventive detention; and (c) the procedure to be followed by

an Advisory Board in an inquiry under sub-clause (a) of clause

(4).”

The safeguards are traceable to the Constitution of India and in

particular Article 22 which pertains to arrest and Article 21 which
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mandates that no person shall be deprived of his life and liberty
without the authority of law. The safeguards pertaining to arrest have
been spelt out in the decision of the Supreme Court in D.K. Basu v.
State of West Bengal - (1997) 1 SCC 416. The directions issued by the
Supreme Court included setting out in the arrest memo - (i) the brief
facts of the case, (ii) the details of the persons arrested, (iii) the gist
of evidence against the person, and (iv) relevant sections of the statute
under which the action is proposed to be taken. The Court mandated
that the grounds of arrest must be explained to the person arrested

and this fact be noted in the arrest memo>’.

The Delhi High Court in the case of Makemytrip (India) Pvt Ltd>® held
that in cases where the tax payer is regularly filing Service Tax returns
which are accepted/examined and if they are not habitual offenders,
then arrest without safeguards (such as Show Cause Notice etc)

violates fundamental rights under Article 21.

3.7 Article 32 - Remedies

Article 32 of the Constitution of India provides as under:

57 Makemytrip (India) Pvt Ltd 2016 (44) STR. 481 (Del.) - Affirmed in 2019 (22)
GSTL 0159 (SC)
58 2016 (44) STR. 481 (Del.) - Affirmed in 2019 (22) GSTL 0159 (SC)
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"32. Remedies for enforcement of rights conferred by this

Part.—

(1) The right to move the Supreme Court by appropriate proceedings
for the enforcement of the rights conferred by this Part is
guaranteed.

(2) The Supreme Court shall have power to issue directions or orders
or writs, including writs in the nature of habeas corpus, mandamus,
prohibition, quo warranto and certiorari, whichever may be
appropriate, for the enforcement of any of the rights conferred by
this Part.

(3) Without prejudice to the powers conferred on the Supreme Court
by clauses (1) and (2), Parliament may by law empower any other
court to exercise within the local limits of its jurisdiction all or any
of the powers exercisable by the Supreme Court under clause (2).

(4) The right guaranteed by this article shall not be suspended except

as otherwise provided for by this Constitution.”

Under the Indian jurisprudence there is always a just remedy for the

violation of a right of a citizen. Though the remedy under Article 32 is

not available, an aggrieved party can always seek a remedy under the
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ordinary course of law or by way of a writ petition under Article 226 of

the Constitution, which is much wider than Article 32°°.

The Apex Court in the case of L Chandra Kumar®® held that "The power
of judicial review over legislative action vested in the High Courts under
Article 226 and in this Court under Article 32 of the Constitution is an
integral and essential feature of the Constitution, constituting part of
its basic structure. Ordinarily, therefore, the power of High Courts and
the Supreme Court to test the constitutional validity of legislations can

never be ousted or excluded.”

The Apex Court in the case of R K Jain®! held that "The remedy under
Article 32 of the Constitution itself is a fundamental right to
enforce the guaranteed rights in Part III. This court shall have power
to issue writ of habeascorpus, mandamus, certiorari, quo
warranto or any other appropriate writ or direction or order
appropriate to the situation to enforce any of the fundamental rights
(power of High Court under Article 226 is wider). Article 144 enjoins
that all authorities, civil and judicial, in the territory of India shall act

in aid of this Court. Article 142(1) empowers this Court to make such

>% All India Garment Exporters Common Cause Guild 2011 (265) ELT 170 (Del.)
60 1997 (92) ELT 318 (SC)
61 1993 (65) E.L.T. 305 (SC)
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orders as is necessary for doing complete justice in any cause or
matter pending before it. Subject to the provisions of any law made in
this behalf by the Parliament, by Clause 2 of Article 142, this Court
“shall have all and every power to make any order for the purpose of
securing the attendance of any person, the discovery or production of
any documents, or the investigation or punishment of any contempt of

itself".

The Punjab and Hariyana High Court in the case of Carrier Aircon Ltd®?
held that "The order passed by the Settlement Commission can no
doubt be challenged before this Court or before Hon’ble the Supreme
Court under Article 32 of the Constitution yet the enquiry envisaged is
limited as to whether the order is contrary to any provisions of the Act

or suffers from bias, fraud or malice.”

3.8 Article 38 - State duties

Article 38 of the Constitution of India provides as under:

"38. State to secure a social order for the promotion of welfare
of the people.—

(1) The State shall strive to promote the welfare of the people by

securing and protecting as effectively as it may a social order in

622008 (221) ELT 492 (P & H)
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which justice, social, economic and political, shall inform all the
institutions of the national life.

(2) The State shall, in particular, strive to minimise the inequalities in
income, and endeavour to eliminate inequalities in status, facilities
and opportunities, not only amongst individuals but also amongst
groups of people residing in different areas or engaged in different

vocations.”

Article 38 enjoins upon the State to “strive to promote the welfare of
the people by securing and protecting as effectively as it may a social
order in which justice, social, economic and political shall inform all the
institutions of the national life”. Neither Article 38 nor Article 39, in any
way, empower the State to levy or retain taxes without any authority

of law®3.

3.9 Article 51 - Directives

Article 51 of the Constitution of India provides as under:

“"Article 51. Promotion of international peace and security.
— "State shall endeavour to -

(a) to promote international peace and security;

(b) maintain just and honourable relations between nations;

63 Mafatlal Industries Ltd 1997 (89) E.L.T. 247 (SC)
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(c) foster respect for international law and treaty obligations in the
dealings of organized peoples with one another; and

(d) encourage settlement if international disputes by arbitration.”

It may be noted that Article 51, a Directive Principle of State Policy,
though not enforceable in a court of law, is nevertheless

fundamental to governance®.

3.10 Article 131 - Original jurisdiction

Article 131 of the Constitution of India provides as under:

“131. Original jurisdiction of the Supreme Court.— Subject to

the provisions of this Constitution, the Supreme Court shall, to

the exclusion of any other court, have original jurisdiction in any

dispute—

(a) between the Government of India and one or more States; or

(b) between the Government of India and any State or States on one
side and one or more other States on the other; or

(c) between two or more States, if and in so far as the dispute
involves any question (whether of law or fact) on which the

existence or extent of a legal right depends:

64 GVK INDS. LTD. 2017 (48) S.T.R. 177 (S.C.)
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Provided that the said jurisdiction shall not extend to a dispute arising
out of any treaty, agreement, covenant, engagement, sanad or other
similar instrument which, having been entered into or executed before
the commencement of this Constitution, continues in operation after
such commencement, or which provides that the said jurisdiction shall

not extend to such a dispute.”

It may be noted that Article 131 is ‘Subject to the provisions of this
Constitution...” Thus, it appears that in case a Article of the
Constitution provides otherwise then the same will be applicable. In
this regard, it may be noted that Article 279A (11) provides that the
Goods and Services Tax Council shall establish a mechanism to
adjudicate any dispute:

(a) between the Government of India and one or more States; or

(b) between the Government of India and any State or States on one

side and one or more other States on the other side; or

(c) between two or more States, arising out of the recommendations

of the Council for implementation thereof.

At present no specific mechanism is established under Article 279A

(11) of Constitution of India. Thus, it needs to be seen how the dispute
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say between Centre and State, will get addressed (whether through

creation of mechanism under Article 279A or through Article 131).

3.11 Article 141, 142 and Article 144 - Apex Court

Article 141, 142 and 144 of the Constitution of India provides as under:
"141. Law declared by Supreme Court to be binding on all
courts.— The law declared by the Supreme Court shall be binding on

all courts within the territory of India.”

"142. Enforcement of decrees and orders of Supreme Court and

orders as to discovery, etc.—

(1) The Supreme Court in the exercise of its jurisdiction may pass such
decree or make such order as is necessary for doing complete
justice in any cause or matter pending before it, and any decree
so passed or order so made shall be enforceable throughout the
territory of India in such manner as may be prescribed by or under
any law made by Parliament and, until provision in that behalf is
so made, in such manner as the President may by order prescribe.

(2) Subject to the provisions of any law made in this behalf by
Parliament, the Supreme Court shall, as respects the whole of the
territory of India, have all and every power to make any order for

the purpose of securing the attendance of any person, the
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discovery or production of any documents, or the investigation or

punishment of any contempt of itself.”

"144. Civil and judicial authorities to act in aid of the Supreme
Court.— All authorities, civil and judicial, in the territory of India shall

act in aid of the Supreme Court.”

3.11.1 Law laid down by Apex Court is binding

The Apex Court in the case of Kalyani Packaging Industry®> observed
that "It must be remembered that law laid down by this Court is law
of the land. The law so laid down is binding on all Courts/Tribunals
and Bodies. It is clear that circulars of the Board cannot prevail over

the law laid down by this Court.”

The Apex Court in the case of Indian Oil Corporation Ltd®® observed
that "By an express constitutional provision, the law declared by the
Supreme Court is made binding on all the Courts within the territory
of India (vide Article 141). Proprio vigore the law is binding on all the

Tribunals and authorities.”

65 2004 (168) E.L.T. 145 (SC)
66 2004 (165) E.L.T. 257 (SC)
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The Apex Court in the case of Shenoy and Company®’ observed that
“...the law laid down by the Supreme Court is binding on all,
notwithstanding the fact that it is against the State or a private party
and that it is binding on even those who were not parties before the
Court...A mere reading of this Article brings into sharp focus its expanse

and its all pervasive nature.”

The Apex Court in the case of Dunlop India Ltd., and Others®® observed
that "It is needless to add that in India under Article 141 of the
Constitution the law declared by the Supreme Court shall be binding
on all courts within the territory of India and under Article 144 all
authorities, civil and judicial in the territory of India shall act in aid of

the Supreme Court.”

3.11.2 Doctrine of prospective over-ruling

The Supreme Court in the case of M.A. Murthy® held that "Normally,
the decision of this Court enunciating a principle of law is applicable to
all cases irrespective its stage of pendency because it is assumed that
what is enunciated by the Supreme Court is, in fact, the law

from inception. ... It is for this Court to indicate as to whether the

67 1985 (21) E.L.T. 14 (S.C.)
68 1985 (19) E.L.T. 22 (S.C.)
69 (2003) 7 SCC 517
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decision in question will operate prospectively. In other words, there
shall be no prospective over-ruling, unless it is so indicated in
the particular decision”

The Apex Court in the case of Somaiya Organics’® has held as under:
“"In the ultimate analysis, prospective overruling, despite the
terminology, is only recognition of the principle that the court moulds
the reliefs claimed to meet the justice of the case justice not in its
logical but in its equitable sense. As far as this country is concerned,
the power has been expressly conferred by Article 142 of the
Constitution which allows this Court to pass such decree or make such
order as is necessary for doing complete justice in any cause or matter
pending before it. In exercise of this power, this Court has often denied
the relief claimed despite holding in the claimants favour in order to do

complete justice.”

3.12 Article 143 - President

Article 143 of the Constitution of India provides as under:

"143. Power of President to consult Supreme Court.—

(1) If at any time it appears to the President that a question of law
or fact has arisen, or is likely to arise, which is of such a nature

and of such public importance that it is expedient to obtain the

70.2001(130) E.L.T. 3 (S.C.)
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opinion of the Supreme Court upon it, he may refer the
guestion to that Court for consideration and the Court may, after
such hearing as it thinks fit, report to the President its opinion

thereon.

(2) The President may, notwithstanding anything in the proviso to

article 131, refer a dispute of the kind mentioned in the said proviso
to the Supreme Court for opinion and the Supreme Court shall,
after such hearing as it thinks fit, report to the President its opinion

thereon.”

3.13 Article 226 - High Court Writ

Article 226 of the Constitution of India provides as under:

"226. Power of High Courts to issue certain writs.—

(1) Notwithstanding anything in article 32, every High Court shall have

(2)

power, throughout the territories in relation to which it exercises
jurisdiction, to issue to any person or authority, including in
appropriate cases, any Government, within those territories
directions, orders or writs, including writs in the nature of habeas
corpus, mandamus, prohibition, quo warranto and certiorari, or
any of them, for the enforcement of any of the rights conferred by
Part III and for any other purpose.

The power conferred by clause (1) to issue directions, orders or

writs to any Government, authority or person may also be
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exercised by any High Court exercising jurisdiction in relation to
the territories within which the cause of action, wholly or in part,
arises for the exercise of such power, notwithstanding that the seat
of such Government or authority or the residence of such person
is not within those territories.
Where any party against whom an interim order, whether by way
of injunction or stay or in any other manner, is made on, or in any
proceedings relating to, a petition under clause (1), without—
(a) furnishing to such party copies of such petition and all
documents in support of the plea for such interim order; and
(b) giving such party an opportunity of being heard, makes an
application to the High Court for the vacation of such order
and furnishes a copy of such application to the party in whose
favour such order has been made or the counsel of such party,
the High Court shall dispose of the application within a period
of two weeks from the date on which it is received or from the
date on which the copy of such application is so furnished,
whichever is later, or where the High Court is closed on the
last day of that period, before the expiry of the next day
afterwards on which the High Court is open; and if the
application is not so disposed of, the interim order shall, on
the expiry of that period, or, as the case may be, the expiry

of the said next day, stand vacated.
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(4) The power conferred on a High Court by this article shall not be in
derogation of the power conferred on the Supreme Court by clause

(2) of article 32.

Writ petition is not maintainable when there is alternate remedy
available to the assessee and the assessee should exhaust those
remedies/ statutory appeals’!. Similarly, it was held that Excise Law is
a complete code in order to seek redress in Excise matters and hence
may not be appropriate for the court to entertain Writ under Article

226 of the Constitution’2.

However, in the case of D.R. Enterprises Ltd’3 “The powers of the High
Court under Article 226 of the Constitution, while issuing appropriate
writs, are very wide. Even if there is an alternate remedy that may not
preclude the High Court from exercising the jurisdiction in a particular
case. In the face of alternate statutory remedies, when the High Court
declines to exercise the jurisdiction under Article 226 of the

Constitution, it is a self-imposed restriction only.”

71 Rubber Products Ltd. 2015 (326) E.L.T. 232 (S.C.)
72 GUWAHATI CARBON LTD. 2012 (278) E.L.T. 26 (S.C.)
73 2015 (322) E.L.T. 795 (S.C.)
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The Apex Court in the case of Parisons Agrotech (P) Ltd’# held that “No
doubt, the writ court has adequate power of judicial review in respect
of such decisions. However, once it is found that there is sufficient
material for taking a particular policy decision, bringing it within
the four corners of Article 14 of the Constitution, power of judicial
review would not extend to determine the correctness of such
a policy decision or to indulge into the exercise of finding out whether
there could be more appropriate or better alternatives. Once we find
that parameters of Article 14 are satisfied, there was due application
of mind in arriving at the decision which is backed by cogent material,;
the decision is not arbitrary or irrational and; it is taken in public
interest, the Court has to respect such a decision of the Executive as
the policy making is the domain of the Executive and the decision

in question has passed the test of the judicial review.”

The Gujarat High Court in case of Panoli Intermediate (India) Pvt. Ltd”>
held that even where the statute provides for a fixed period of
limitation, which is not extendable, the jurisdiction of the High Court
under Article 226 of the Constitution to test validity of the original

adjudication order is not taken away.

74 2015 (323) E.L.T. 3 (S.C.)
75 2015 (326) E.L.T. 532 (Guj.)
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3.14 Article 243G - Panchayats

Article 243G of the Constitution of India provides as under:

"243G. Powers, authority and responsibilities of Panchayats.—

Subject to the provisions of this Constitution, the Legislature of a State

may, by law, endow the Panchayats with such powers and authority as

may be necessary to enable them to function as institutions of self-

government and such law may contain provisions for the devolution of

powers and responsibilities upon Panchayats at the appropriate level,

subject to such conditions as may be specified therein, with respect

to—

(a) the preparation of plans for economic development and social
justice;

(b) the implementation of schemes for economic development and
social justice as may be entrusted to them including those in

relation to the matters listed in the Eleventh Schedule.”

In Nis Management Ltd’® the Advance Ruling Authority observed that
"Sweeping Service that the Applicant supplies to the Housing
Directorate of the Government of West Bengal, cannot be classified as
an activity in relation to any function entrusted to a Panchayat under

Article 243G of the Constitution or in relation to any function entrusted

76 2019 (21) G.S.T.L. 275 (A.A.R. - GST)
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to a Municipality under Article 243W of the Constitution. The exemption
under Sl. No. 3 or 3A, as the case may be, of Notification No. 12/2017-
C.T. (Rate), dated 28-6-2017 and WB Govt. Gazette Notification-1136-

FT, dated 28-6-2017 is not, therefore, applicable to such supplies.”

3.15 Article 243W - Local Authority

Article 243W of the Constitution of India provides as under:

"243W. Powers, authority and responsibilities of Municipalities,

etc.— Subject to the provisions of this Constitution, the Legislature of

a State may, by law, endow—

(a) the Municipalities with such powers and authority as may be
necessary to enable them to function as institutions of self-
government and such law may contain provisions for the
devolution of powers and responsibilities upon Municipalities,
subject to such conditions as may be specified therein, with
respect to—

(i) the preparation of plans for economic development and social
justice;

(ii) the performance of functions and the implementation of
schemes as may be entrusted to them including those in
relation to the matters listed in the Twelfth Schedule;

(b) the Committees with such powers and authority as may be

necessary to enable them to carry out the responsibilities
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conferred upon them including those in relation to the matters

listed in the Twelfth Schedule.

In Nurserymen Co-Operative Society’’ the Advance Ruling Authority
observed that Bruhat Bengaluru Mahanagara Palike (BBMP) is a Local
Authority and the services of part maintenance are squarely covered
under Entry 12 of Twelfth Schedule read with Article 243W of

Constitution of India.

The Mumbai Tribunal in the case of Mormugao Municipal Council’® held
that “The market cannot be considered to be similar in nature and
therefore provision of markets cannot be considered to be the
responsibility under Sr. No. 12 of the 12th Schedule. Similarly Sr. No.
17 relates to street lighting, parking lots, bus stops and public
convenience. These amenities do not include market by any stretch of
imagination. Thus to state that construction of market is a
constitutional responsibility cast upon the MMC is misplaced. We do

not find force in the argument made by the respondent.”

772018 (17) G.S.T.L. 140 (A.A.R. - GST)
78 2017 (7) G.S.T.L. 228 (Tri. - Mumbai)
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In Tamil Nadu Water Investment Company Limited’® the Advance
Ruling of Authority stated that supply of ‘Pure Services’ to Chennai
Metro Water Supply and Sewerage Board (CMWSSB), a ‘Governmental
Authority” relating to water supply for industrial use and sanitation
conservancy is exempted from CGST under sr. no. 3 of Not. No.

12/2017.

In VPSSR Facilities®® the issue before the Advance Ruling of Authority
was whether cleaning services provided by applicant to railways will
get covered under 243W. In this regard, the AAR observed that “The
cleaning services supplied to Railways, i.e., cleaning of locomotives,
railway stations, railway lines provided by the applicant cannot be said
to be covered in Clause (6) of Schedule XII of the Constitution which
covers 'public health, sanitation conservancy and solid waste

management’ functions of the Municipalities.”

3.16 Article 245 - Extent of laws
Article 245 of the Constitution of India provides as under:
“"245. Extent of laws made by Parliament and by the

Legislatures of States.—

792019 (21) G.S.T.L. 342 (A.A.R. - GST)
8 2018 (13) G.S.T.L. 116 (A.A.R. - GST)
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(1) Subject to the provisions of this Constitution, Parliament may make
laws for the whole or any part of the territory of India, and the
Legislature of a State may make laws for the whole or any part of
the State.

(2) No law made by Parliament shall be deemed to be invalid on the

ground that it would have extra-territorial operation.”

In Kanjirappilly Amusement Park & Hotels P. Ltd®' the Kerala High
Court held that "“...the legislation enacted cannot decide the field of
taxation, as the power to tax is to be sourced to the Constitution; to
Article 245 and the fields of taxation determined from the three lists

under the Seventh Schedule, as demarcated by Article 246.”

In the context of Article 245 of Constitution of India, the Apex Court in

the case of GVK Inds. Ltd®? answered following two critical issues as

under:

“"(1) Is the Parliament -constitutionally restricted from
enacting legislation with respect to extra-territorial aspects
or causes that do not have, nor expected to have any, direct

or indirect, tangible or intangible impact(s) on or effect(s)

812016 (43) S.T.R. 323 (Ker.)
82 2017 (48) S.T.R. 177 (S.C.)
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in or consequences for : (a) the territory of India, or any

part of India; or (b) the interests of, welfare of, wellbeing

of, or security of inhabitants of India, and Indians?
The answer to the above would be yes. However, the Parliament may
exercise its legislative powers with respect to extra-territorial aspects
or causes, — events, things, phenomena (howsoever commonplace
they may be), resources, actions or transactions, and the like -, that
occur, arise or exist or may be expected to do so, naturally or on
account of some human agency, in the social, political, economic,
cultural, biological, environmental or physical spheres outside the
territory of India, and seek to control, modulate, mitigate or transform
the effects of such extra-territorial aspects or causes, or in appropriate
cases, eliminate or engender such extra-territorial aspects or causes,
only when such extra-territorial aspects or causes have, or are
expected to have, some impact on, or effect in, or consequences for :
(a) the territory of India, or any part of India; or (b) the interests of,
welfare of, wellbeing of, or security of inhabitants of India, and Indians.
It is important for us to state and hold here that the powers of
legislation of the Parliament with regard to all aspects or causes that
are within the purview of its competence, including with respect to
extra-territorial aspects or causes as delineated above, and as
specified by the Constitution, or implied by its essential role in the

constitutional scheme, ought not to be subjected to some a-priori
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guantitative tests, such as "sufficiency” or “significance” or in any other
manner requiring a pre-determined degree of strength. All that would
be required would be that the connection to India be real or expected
to be real, and not illusory or fanciful. Whether a particular law enacted
by Parliament does show such a real connection, or expected real
connection, between the extra-territorial aspect or cause and
something in India or related to India and Indians, in terms of impact,
effect or consequence, would be a mixed matter of facts and of law.
Obviously, where the Parliament itself posits a degree of such
relationship, beyond the constitutional requirement that it be real and
not fanciful, then the Courts would have to enforce such a requirement
in the operation of the law as a matter of that law itself, and not of the
Constitution.

(2) Does the Parliament have the powers to legislate "for” any

territory, other than the territory of India or any part of it?

The answer to the above would be no. It is obvious that Parliament is
empowered to make laws with respect to aspects or causes that occur,
arise or exist, or may be expected to do so, within the territory of
India, and also with respect to extra-territorial aspects or causes that
have an impact on or nexus with India as explained above in the
answer to Question 1 above. Such laws would fall within the meaning,
purport and ambit of the grant of powers to Parliament to make laws

“for the whole or any part of the territory of India”, and they may not
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be invalidated on the ground that they may require extra-territorial
operation. Any laws enacted by Parliament with respect to extra-
territorial aspects or causes that have no impact on or nexus with India
would be ultra vires, as answered in response to Question 1 above,

and would be laws made “for” a foreign territory.”

3.17 Article 246 - Lists

Article 246 of the Constitution of India provides as under:

"246. Subject-matter of laws made by Parliament and by the

Legislatures of States.—

(1) Notwithstanding anything in clauses (2) and (3), Parliament has
exclusive power to make laws with respect to any of the matters
enumerated in List I in the Seventh Schedule (in this Constitution
referred to as the "Union List”).

(2) Notwithstanding anything in clause (3), Parliament, and, subject
to clause (1), the Legislature of any State also, have power to
make laws with respect to any of the matters enumerated in List
IIT in the Seventh Schedule (in this Constitution referred to as the
“"Concurrent List”).

(3) Subject to clauses (1) and (2), the Legislature of any State has
exclusive power to make laws for such State or any part thereof

with respect to any of the matters enumerated in List II in the
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Seventh Schedule (in this Constitution referred to as the "State
List”).

(4) Parliament has power to make laws with respect to any matter for
any part of the territory of India not included in a State
notwithstanding that such matter is a matter enumerated in the

State List.”

The Apex Court in the case of Ujagar Prints®? observed that:

"Entries to the legislative lists, are not sources of the legislative power
of the legislature but are merely topics or fields of legislation and must
receive a liberal construction inspired by a broad and generous spirit
and not in a narrow pedantic sense. The expression “with respect
to” in Article 246 brings in the doctrine of “"Pith and Substance” in the
understanding of the exertion of the legislative power and wherever
the question of legislative-competence is raised the test is whether the
legislation, looked at as a whole, is substantially 'with respect to’ the
particular topic of legislation. If the legislation has a substantial and
not merely a remote connect on with the entry, the matter may well

be taken to be legislation on the topic.”

831988 (38) E.L.T. 535 (S.C.)
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In the matter of interpretation of a taxing statute, as also other
statutes where the applicability of Article 246 of the Constitution of
India, read with Seventh Schedule thereof is in question, the Court
may have to take recourse to various theories including ‘aspect
theory’, as was noticed by this Court in Federation of Hotel &
Restaurant Association of India, etc. v. Union of India & Ors. [(1989)

3 SCC 634].

3.18 Article 246A - GST

Article 246A of the Constitution of India provides as under:

"246A. Special provision with respect to goods and services

tax.—

(1) Notwithstanding anything contained in articles 246 and 254,
Parliament, and, subject to clause (2), the Legislature of every
State, have power to make laws with respect to goods and
services tax imposed by the Union or by such State.

(2) Parliament has exclusive power to make laws with respect to goods
and services tax where the supply of goods, or of services, or both
takes place in the course of inter-State trade or commerce.

Explanation.—The provisions of this article, shall, in respect of goods

and services tax referred to in clause (5) of article 279A, take effect

from the date recommended by the Goods and Services Tax Council.”
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As per Statement Of Objects And Reasons (as provided in the Bill
introduced in Loksabha on 18th December, 2014) "The Constitution is
proposed to be amended to introduce the goods and services tax for
conferring concurrent taxing powers on the Union as well as the States
including Union territory with Legislature to make laws for levying
goods and services tax on every transaction of supply of goods or
services or both.”

The H’ble Calcutta High Court in the case of Teesta Distributors®
observed that "Article 246A of the Constitution of India makes special
provision with respect to Goods and Services Tax. It empowers the
Parliament and the Legislature of every State subject to Article
246A(2) and notwithstanding anything contained in Articles 246 and
254, to make laws with respect to Goods and Services Tax imposed by
the Union or the State. Article 246A (2) recognises the exclusive power
of the Parliament to make laws with respect to Goods and Services Tax
where the supply of goods, or of services, or both takes place in course

of inter-State trade or commerce.”

3.19 Article 248 - Residuary power
Article 248 of the Constitution of India provides as under:

"248. Residuary powers of legislation.—

842018 (19) G.S.T.L. 29 (Cal.)
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(1) [Subject to article 246A, Parliament]® has exclusive power to
make any law with respect to any matter not enumerated in the
Concurrent List or State List.

(2) Such power shall include the power of making any law imposing a

tax not mentioned in either of those Lists.”

Article 248 read with Articles 246 and 246A clearly indicate that

residuary power of legislation is with the Parliament®®,

3.20 Article 254 - Inconsistency

Article 254 of the Constitution of India provides as under:

"254. Inconsistency between laws made by Parliament and

laws made by the Legislatures of States.—

(1) If any provision of a law made by the Legislature of a State is
repugnant to any provision of a law made by Parliament which
Parliament is competent to enact, or to any provision of an
existing law with respect to one of the matters enumerated in the
Concurrent List, then, subject to the provisions of clause (2), the
law made by Parliament, whether passed before or after the law

made by the Legislature of such State, or, as the case may be,

85 Subs. by s. 3, ibid., for the word ‘Parliament’ (w.e.f. 16-9-2016)
8 Mohit Mineral Pvt Ltd 2018 (17) G.S.T.L. 561 (S.C.)
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the existing law, shall prevail and the law made by the Legislature
of the State shall, to the extent of the repugnancy, be void.

(2) Where a law made by the Legislature of a State with respect to one
of the matters enumerated in the Concurrent List contains any
provision repugnant to the provisions of an earlier law made by
Parliament or an existing law with respect to that matter, then,
the law so made by the Legislature of such State shall, if it has
been reserved for the consideration of the President and has

received his assent, prevail in that State:

Provided that nothing in this clause shall prevent Parliament from
enacting at any time any law with respect to the same matter including
a law adding to, amending, varying or repealing the law so made by

the Legislature of the State.”

The Apex Court in the case of Pankajakshi®’ held that "This being the
case, Article 254 of the Constitution of India would have no application
to such a law for the simple reason that it is not a law made by the
Legislature of a State but is an existing law continued by virtue of
Article 372 of the Constitution of India. If at all, it is Article 372(1)

alone that would apply to such law which is to continue in force until

87 2017 (345) E.L.T. 438 (S.C.)
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altered or repealed or amended by a competent Legislature or other

competent authority.”

3.21 Article 256 - Obligations

Article 256 of the Constitution of India provides as under:

"256. Obligation of States and the Union.—The executive power of
every State shall be so exercised as to ensure compliance with the laws
made by Parliament and any existing laws which apply in that State,
and the executive power of the Union shall extend to the giving of such
directions to a State as may appear to the Government of India to be

necessary for that purpose.”

3.22 Article 263 - Inter-State Councils

Article 263 of the Constitution of India provides as under:

"263. Provisions with respect to an inter-State Council.—If at

any time it appears to the President that the public interests would be

served by the establishment of a Council charged with the duty of—

(a) inquiring into and advising upon disputes which may have arisen
between States;

(b) investigating and discussing subjects in which some or all of the
States, or the Union and one or more of the States, have a

common interest; or
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(c) making recommendations upon any such subject and, in particular,
recommendations for the better co-ordination of policy and action
with respect to that subject, it shall be lawful for the President by
order to establish such a Council, and to define the nature of the

duties to be performed by it and its organisation and procedure.”

It is interesting to note that in the case of Dabur India Ltd® the Apex
Court had stated that "Secondly, in a situation of this nature, we are
of the opinion that the Government should consider feasibility of
setting up of a machinery under a Council to be formed under
Article 263 of the Constitution to adjudicate and adjust the dues of the

respective Governments.”

3.23 Article 269A - IGST

Article 269A of the Constitution of India provides as under:

"269A. Levy and collection of goods and services tax in course

of inter-State trade or commerce.—

(1) Goods and services tax on supplies in the course of inter-State
trade or commerce shall be levied and collected by the Government

of India and such tax shall be apportioned between the Union and

8 1990 (49) E.L.T. 3 (S.C.)
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the States in the manner as may be provided by Parliament by law
on the recommendations of the Goods and Services Tax Council.

Explanation.—For the purposes of this clause, supply of goods, or of

services, or both in the course of import into the territory of India shall

be deemed to be supply of goods, or of services, or both in the course
of inter-State trade or commerce.

(2) The amount apportioned to a State under clause (1) shall not form
part of the Consolidated Fund of India.

(3) Where an amount collected as tax levied under clause (1) has been
used for payment of the tax levied by a State under article 246A,
such amount shall not form part of the Consolidated Fund of India.

(4) Where an amount collected as tax levied by a State under article
246A has been used for payment of the tax levied under clause (1),
such amount shall not form part of the Consolidated Fund of the
State.

(5) Parliament may, by law, formulate the principles for determining
the place of supply, and when a supply of goods, or of services, or

both takes place in the course of inter-State trade or commerce.”

The H’ble Calcutta High Court in the case of Teesta Distributors®®

observed that "Article 269A deals with levy and collection of Goods and

892018 (19) G.S.T.L. 29 (Cal.)
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Services Tax in course of inter-State trade or commerce. Essentially,
Article 269A recognises the Government of India to collect Goods and
Services Tax on supplies in the course of inter-State trade or
commerce. It allows the apportionment of the tax levied and collected
between the Union and the States as may be provided by Parliament
by law. It recognises the authority of the Parliament by law to
formulate the principles for determining the place of supply and when
a supply of goods or of services or both takes place in the course of

inter-State trade or commerce.”

3.24 Article 270 - Cess

Article 270 of the Constitution of India provides as under:

"270. Taxes levied and distributed between the Union and the

States.—

(1) All taxes and duties referred to in the Union List, except the duties
and taxes referred to in articles [268, 269 and 269A], respectively,
surcharge on taxes and duties referred to in article 271 and any
cess levied for specific purposes under any law made by
Parliament shall be levied and collected by the Government of
India and shall be distributed between the Union and the States in

the manner provided in clause
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(2). [(1A) The tax collected by the Union under clause (1) of article
246A shall also be distributed between the Union and the States
in the manner provided in clause (2).

(1B) The tax levied and collected by the Union under clause (2) of
article 246A and article 269A, which has been used for payment of
the tax levied by the Union under clause (1) of article 246A, and
the amount apportioned to the Union under clause (1) of article
269A, shall also be distributed between the Union and the States
in the manner provided in clause (2).]°°

(2) Such percentage, as may be prescribed, of the net proceeds of any
such tax or duty in any financial year shall not form part of the
Consolidated Fund of India, but shall be assigned to the States
within which that tax or duty is leviable in that year, and shall be
distributed among those States in such manner and from such time
as may be prescribed in the manner provided in clause (3).

(3) In this article, "prescribed’ means,—

(i) until a Finance Commission has been constituted, prescribed by

the President by order, and

°0 Ins. by the Constitution (One Hundred and First Amendment) Act, 2016, s. 10(ii)
(w.e.f. 16-9-2016)
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(ii) after a Finance Commission has been constituted, prescribed
by the President by order after considering the

recommendations of the Finance Commission.”

After Constitution (One Hundred and First Amendment) Act, 2016, as
per Article 270, Parliament can levy cess for a specific purpose under
a law made by it. Article 270, thus, specifically empowers Parliament

to levy any cess by law®?,

3.25 Article 271 - Surcharge

Article 271 of the Constitution of India provides as under:

“"271. Surcharge on certain duties and taxes for purposes of the
Union.— Notwithstanding anything in articles 269 and 270, Parliament
may at any time increase any of the duties or taxes referred to in those
articles [except the goods and services tax under article 246A,]°? by a
surcharge for purposes of the Union and the whole proceeds of any

such surcharge shall form part of the Consolidated Fund of India.”

91 Mohit Mineral Pvt Ltd 2018 (17) G.S.T.L. 561 (S.C.)
°2 Ins. by the Constitution (One Hundred and First Amendment) Act, 2016, s. 10(ii)
(w.e.f. 16-9-2016)
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The Delhi High Court in the case of Bhartiya Plastic Udyog And
Another®3 held that “It is true that in the case of customs duty
surcharge may not be leviable under Article 271 of the Constitution,
because the surcharge referred to therein can only be with regard to
those duties or taxes which are specified under Articles 269 and 276
of the Constitution. But since the surcharge is nothing more than
additional customs duty on the principal value of the goods imported
plus a surcharge on the customs duty leviable thereon, therefore,
impugned levy is a levy of customs duty as contemplated by Entry 83
of List I of 7th Schedule of the Constitution, therefore, was not ultra

vires of the legislative power of the Parliament”

3.26 Article 279A - GST Council

Article 279A of the Constitution of India provides as under:

“"279A. Goods and Services Tax Council.—

(1) The President shall, within sixty days from the date of
commencement of the Constitution (One Hundred and First
Amendment) Act, 2016, by order, constitute a Council to be called
the Goods and Services Tax Council.

(2) The Goods and Services Tax Council shall consist of the following

members, namely: -

931983 (12) E.L.T. 661 (Del.) - Approved in 1999 (113) ELT 358 (SC)
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(a) the Union Finance Minister—Chairperson;

(b) the Union Minister of State in charge of Revenue or Finance-
Member;

(c) the Minister in charge of Finance or Taxation or any other
Minister nominated by each State Government—Members.

(3) The Members of the Goods and Services Tax Council referred to in
sub-clause (c) of clause (2) shall, as soon as may be, choose one
amongst themselves to be the Vice-Chairperson of the Council for
such period as they may decide.

(4) The Goods and Services Tax Council shall make recommendations
to the Union and the States on—

(a) the taxes, cesses and surcharges levied by the Union, the
States and the local bodies which may be subsumed in the
goods and services tax;

(b) the goods and services that may be subjected to, or exempted
from the goods and services tax;

(c) model Goods and Services Tax Laws, principles of levy,
apportionment of Goods and Services Tax levied on supplies
in the course of inter-State trade or commerce under article
269A and the principles that govern the place of supply;

(d) the threshold limit of turnover below which goods and services

may be exempted from goods and services tax;
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(e) the rates including floor rates with bands of goods and services
tax;

(f) any special rate or rates for a specified period, to raise
additional resources during any natural calamity or disaster;

(g) special provision with respect to the States of Arunachal
Pradesh, Assam, Jammu and Kashmir, Manipur, Meghalaya,
Mizoram, Nagaland, Sikkim, Tripura, Himachal Pradesh and
Uttarakhand,; and

(h) any other matter relating to the goods and services tax, as the
Council may decide.

(5) The Goods and Services Tax Council shall recommend the date on
which the goods and services tax be levied on petroleum crude,
high speed diesel, motor spirit (commonly known as petrol),
natural gas and aviation turbine fuel.

(6) While discharging the functions conferred by this article, the Goods
and Services Tax Council shall be guided by the need for a
harmonised structure of goods and services tax and for the
development of a harmonised national market for goods and
services.

(7) One-half of the total number of Members of the Goods and Services
Tax Council shall constitute the quorum at its meetings.

(8) The Goods and Services Tax Council shall determine the procedure

in the performance of its functions.
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(9) Every decision of the Goods and Services Tax Council shall be taken
at a meeting, by a majority of not less than three-fourths of the
weighted votes of the members present and voting, in accordance
with the following principles, namely:—

(a) the vote of the Central Government shall have a weightage of
one-third of the total votes cast, and

(b) the votes of all the State Governments taken together shall
have a weightage of two-thirds of the total votes cast, in that
meeting.

(10) No act or proceedings of the Goods and Services Tax Council shall
be invalid merely by reason of—

(a) any vacancy in, or any defect in, the constitution of the Council;
or

(b) any defect in the appointment of a person as a Member of the
Council; or

(c) any procedural irregularity of the Council not affecting the
merits of the case.

(11) The Goods and Services Tax Council shall establish a mechanism
to adjudicate any dispute—

(a) between the Government of India and one or more States; or
(b) between the Government of India and any State or States on

one side and one or more other States on the other side; or
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(c) between two or more States, arising out of the

recommendations of the Council or implementation thereof.]”

Article 279A deals with Goods and Services Tax Council. It envisages
the Constitution of a Goods and Services Tax Council. It enumerates
the powers and functions of such Council, the decision making process
therein and the establishment of a mechanism to adjudicate any

disputes®*.

3.26.1 Council decisions to be guided by harmonised structure

In the case of Shiyaad®® the Kerala High Court held that:

"9. Sub-clause (6) of Article 279A of the Constitution states that while
discharging the functions, the Goods and Services Tax Council shall be
guided by the need for a harmonised structure of goods and services
tax and for the development of a harmonised national market for

goods and services.”

3.26.2 Council not bound to consider / dispose representations

In the case of Shiyaad®® the Kerala High Court held that:

%4 Teesta Distributors 2018 (19) G.S.T.L. 29 (Cal.)
95 2019-TIOL-888-HC-KERALA-GST
%6 2019-TIOL-888-HC-KERALA-GST
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"10. On a perusal of the aforesaid provisions, it is evident that there is
no mechanism provided in the Constitution or any other statute
for the Goods and Services Tax Council to adjudicate the grievances
raised by the general public. There is no mechanism for
consideration and disposal of representations made by the
general public to the Council after conducting personal hearing of the
parties who make such representations. Learned counsel for the writ
petitioners has not brought to our notice any provision in the
Constitution or any other statute which imposes a duty on the Goods
and Services Tax Council to adjudicate on the grievances raised by the
members of the general public with regard to imposition and levy of
goods and services tax on any product...In such circumstances, the
prayer made by the counsel for the writ petitioners to issue a direction
to the State Government to consider the aforesaid representations

cannot be allowed.”

3.26.3 State cannot challenge GST Council decisions

The H’ble Calcutta High Court in the case of Teesta Distributors®’
observed that "..State Government cannot challenge its own

notification as unconstitutional as, it has the wherewithal to set

972018 (9) G.S.T.L. 363 (Guj.)
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the wrong, right. In the present case, the States of Sikkim, Mizoram,
Nagaland and Arunachal Pradesh have supported the writ petitioner on
the score that the rates of taxes are discriminatory. Such States were
present in the GST Council meetings. The resolution was carried
by requisite majority. Article 279A contemplates establishment of a
mechanism to adjudicate any dispute between one or more States or
between the Government of India and any State or States on one side
and one or more States on the other side or between two or more

States”

3.26.4 Whether Council meeting can violate Election Code

The H’ble Gujarat High Court in the case of Sandipkumar Kirankumar
Sharma®® observed that "The recommendations made by the Council
are ultimately to be accepted by the Government. Merely because the
Council has met and made its recommendations, it cannot be said that
such recommendations and steps taken by the Council are in violation
of the model Code of Conduct, which is in operation in the State of
Gujarat. The Council is a constitutional body and is constituted only for
the purpose of making recommendations by holding meetings. When

22 meetings were already held and 23rd meeting was scheduled on

9% 2018 (19) G.S.T.L. 29 (Cal.)
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9th and 10th November, 2017 at Guwahati and such recommendations
are made for making suggestions to the Union and the States on taxes,
cesses and surcharges etc., it cannot be said that same will violate

the Code of Conduct, which is in operation in the State of Gujarat.”

3.27 Article 366 - Definitions

Definitions of “Goods and Service Tax” and "“Services” had been
provided by insertion of clauses (12A) and (26A) in Article 366 as
under:

"366. Definitions.— In this Constitution, unless the context
otherwise requires, the following expressions have the meanings

hereby respectively assigned to them, that is to say—

(12A) "“goods and services tax” means any tax on supply of goods,
or services or both except taxes on the supply of the alcoholic
liguor for human consumption;’,

(26A) "Services” means anything other than goods;

(26) “securities” includes stock;

(26B) “"State” with reference to articles 246A, 268, 269, 269A and
article 279A includes a Union territory with Legislature;

(28) “taxation” includes the imposition of any tax or impost, whether
general or local or special, and “tax” shall be construed

accordingly;
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(29A) “tax on the sale or purchase of goods” includes—

(a) a tax on the transfer, otherwise than in pursuance of a
contract, of property in any goods for cash, deferred
payment or other valuable consideration;

(b) a tax on the transfer of property in goods (whether as goods
or in some other form) involved in the execution of a works
contract;

(c) a tax on the delivery of goods on hire-purchase or any system
of payment by instalments;

(d) a tax on the transfer of the right to use any goods for any
purpose (whether or not for a specified period) for cash,
deferred payment or other valuable consideration;

(e) a tax on the supply of goods by any unincorporated
association or body of persons to a member thereof for cash,
deferred payment or other valuable consideration;

(f) a tax on the supply, by way of or as part of any service or in
any other manner whatsoever, of goods, being food or any
other article for human consumption or any drink (whether
or not intoxicating), where such supply or service, is for
cash, deferred payment or other valuable consideration, and
such transfer, delivery or supply of any goods shall be
deemed to be a sale of those goods by the person making

the transfer, delivery or supply and a purchase of those
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goods by the person to whom such transfer, delivery or

supply is made;”

In Skipper Ltd®® the Advance Ruling Authority observed that “After
101st Amendment of the Constitution, even the legal fiction for
segregation of works contract into contracts for the sale of
goods and for service is no longer necessary for the purpose of
taxation. Clause (12A) to Art. 366 defines tax on supply of goods and
services. Tax on the supply of goods includes a tax on the sale of goods
as defined in Clause (29A) of Art. 366. However, GST being a tax on
the supply of both goods and services, it is no longer necessary to
segregate the supply of goods in an indivisible composite contract for
the purpose of taxation. GST can be levied on the entire value chain,
which is the bundled supply of goods and services for execution of an
indivisible ~ composite  contract for  construction, erection,

commissioning, etc., of an immovable property.”

It may be noted that Article 366 (12) also defines ‘goods’ as under:

"(12) “"goods” includes all materials, commodities, and articles.”

992019 (20) G.S.T.L. 110 (A.A.R. - GST)
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In this regard, the H’ble Calcutta High Court in the case of Teesta
Distributorsi®® observed that "The definition of ‘goods’ in the
Constitution is an inclusive definition. It has a very wide sweep. All
materials, commodities and articles are included in the definition. The
definition, to my reading, is not limited to tangible materials,
commodities and articles. An intangible product such as a
software would come within the definition of ‘goods’ appearing

in Article 366(12) of the Constitution of India.”

3.28 Article 367 - Interpretations

"367. Interpretation.—

(1) Unless the context otherwise requires, the General Clauses Act,
1897, shall, subject to any adaptations and modifications that
may be made therein under article 372, apply for the
interpretation of this Constitution as it applies for the
interpretation of an Act of the Legislature of the Dominion of India.

(2) Any reference in this Constitution to Acts or laws of, or made by,
Parliament, or to Acts or laws of, or made by, the Legislature of a

State, shall be construed as including a reference to an Ordinance

100 2018 (19) G.S.T.L. 29 (Cal.)
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made by the President or, to an Ordinance made by a Governor,
as the case may be.
(3) For the purposes of this Constitution “foreign State” means any

State other than India”

3.29 Article 368 - Amendment to Constitution

Article 368 of the Constitution of India provides as under:

"368. Power of Parliament to amend the Constitution and

procedure therefor.—

(1) Notwithstanding anything in this Constitution, Parliament may in
exercise of its constituent power amend by way of addition,
variation or repeal any provision of this Constitution in accordance
with the procedure laid down in this article.

(2) An amendment of this Constitution may be initiated only by the
introduction of a Bill for the purpose in either House of Parliament,
and when the Bill is passed in each House by a majority of the total
membership of that House and by a majority of not less than two-
thirds of the members of that House present and voting, it shall be
presented to the President who shall give his assent to the Bill and
thereupon the Constitution shall stand amended in accordance with
the terms of the Bill: Provided that if such amendment seeks to

make any change in—
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(a) article 54, article 55, article 73, 1[ article 162, article 241 or
article 279A] or

(b) Chapter IV of Part VV, Chapter V of Part VI, or Chapter I of Part
XI, or

(c) any of the Lists in the Seventh Schedule, or

(d) the representation of States in Parliament, or

(e) the provisions of this article, the amendment shall also require
to be ratified by the Legislatures of not less than one-half of the
States by resolutions to that effect passed by those Legislatures
before the Bill making provision for such amendment is
presented to the President for assent.

(3) Nothing in article 13 shall apply to any amendment made under
this article.

[(4) No amendment of this Constitution (including the provisions of
Part III) made or purporting to have been made under this article
whether before or after the commencement of section 55 of the
Constitution (Forty-second Amendment) Act, 1976] shall be called
in question in any court on any ground.

(5) For the removal of doubts, it is hereby declared that there shall be
no limitation whatever on the constituent power of Parliament to
amend by way of addition, variation or repeal the provisions of this

Constitution under this article. ]
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3.30 State List

3.30.1 Entry 55 of State List

Entry 55 of State List was omitted vide Section 17 of the Constitution

(101st Amendment) Act, 2016 enforced w.e.f. 16.09.2016.

In this regard, the High Court in the case of DM Advertisers Agency°!
struck down the ‘Vrindavan Nagar Nigam (Vigyapan Kar Ka Nirdharan
and Wasuli Viniyaman) Upvidhi, 2017 as under:

"In view of the above reasoning and the aforesaid decision, we hold
that the Mathura Vrindavan Nagar Nigam (Vigyapan Kar Ka Nirdharan
and Wasuli Viniyaman) Upvidhi, 2017 to be ultra-vires, in as much as,
Entry 55 of list II of the VII Schedule to the Constitution empowering
the State Government to make bye-laws in respect of tax on
advertisement stood deleted vide Section 17 of the Constitution 101st
(Amendment) Act w.e.f. 16.9.2016 and at the same time Section 172
(2) (h) of the U.P.Municipal Corporation Act authorizing framing of bye-
laws in respect to the tax on advertisement also stood omitted by
virtue of Section 173 of the U.P. GST Act w.e.f. 1.7.2017.

Thus, the Municipal Corporation on the relevant date lacked the

necessary legislative competence to make and promulgate the said

101 2019-TIOL-675-HC-ALL-GST
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bye-laws. Accordingly, the aforesaid bye-laws are struck down as

ultra-vires.”

3.30.2 Deletion of Entry 54 is prospective

The High Court of Kerala in the case of DM Advertisers Agency1°? the
Kerala High Court stated that the repeal through 101t Act is
prospective and held as under:

"178. What does Section 19 of the CA Act do? It repeals or omits, for
instance, a congeries of state statutes. And, indeed, the whole
Amendment Act is prospective. So these repealed state acts failed
to survive beyond the date mentioned in Section 19. They perished.
First, prospectively, no State Legislature could trifle with the
constitutional mandate under the Amendment Act. But, prospective as
the Amendment Act is, could the State have saved the causes and the
consequences flowing from the past enactments-enactments once

legitimate and living.

180. First, the State's legislative powers have not been taken
away, they have been, on the contrary, constitutionally permitted to

be shared with the Union Government. What is gone is the State's

102 2019-TIOL-675-HC-ALL-GST
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exclusivity. To the legislative fields of exclusivity and concurrency,

what has been added is the simultaneity-novel as it may sound.

183. I am afraid it is a fallacy on the petitioners' part to contend that
the State lacks the legislative power to enact Section 174 of the KSGST
Act. Article 246A is the special provision (if it can be called a provision)
on the Goods and Services Tax. It empowers, as rightly contended by
the learned Senior Counsel Shri Venkataraman, both the Union and
the State, for the first time, to have simultaneous-not concurrent-
powers to legislate on certain items. Indeed, concurrency yields to the
doctrine of repugnancy, but simultaneous legislative power does not.
That is, both the legislatures, say one from the Union and the other
from the State, coexist-operate in the same sphere, subject to other

constitutional safeguards.

184. In Synthetics and Chemicals Ltd., the Supreme Court has held
that the power to legislate does not flow from a single Article of the
Constitution. To articulate this assertion and to elaborate on it,
Bimolangshu Roy observes that besides the declaration in Article 246,
there are various other Articles in the Constitution which confer
authority on the Parliament or on a State legislature to legislate, under

various circumstances.
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185. Indeed the State legislatures are assigned only specified fields of
legislation, the residuary legislative powers lying with the Parliament.
But taxing entries are distinct from the general entries. So comes a
federal constitutional experiment in the fiscal field: the 101st
Constitutional Amendment.

186. Article 246 generally stipulates the competence of the Parliament
and the state legislatures on the various fields of legislation. But
Articles 249, 250 and 252 contain provisions which enable the
Parliament to legislate on any matter enumerated in List II in the
exigencies specified in those Articles. The Scheme of Entries, such as
52 and 54 and the corresponding Entries in the List-1I, Bimolangshu
Roy underlines, is nothing but another instance of special arrangement
akin to the one made in Articles 249, 250 and 252. To conclude,
Bimolangshu Roy reminds us that a great deal of schematic
examination of the entire Constitution is essential for us to interpret
each Entry in the three Lists of the Seventh Schedule. And no Rule with
a universal application on interpreting all entries in the 7th Schedule
can be postulated.

187. So I reject the petitioners' plea that the State lacks the vires to
engraft Section 174 into Kerala State Goods and Services Act, 2017. 1
have already rejected as inapplicable the petitioners' other
propositions: the survival of the sunset clause, the impact of a

temporary statute, and inapplicability of Section 6 of the General
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Clause Act vis-a-vis a repealed enactment. They need neither

repetition nor reiteration.”

3.31 Schedule - I - Entry 97

in International Tourist Corporation v. State of Haryana (1981) 2 SCC
319 the Apex Court held that "“..before exclusive legislative
competence can be claimed for Parliament by resort to the residuary
power, the legislative incompetence of the State legislature must be
clearly established. Entry 97 itself is specific in that a matter can be
brought under that Entry only if it is not enumerated in List IT
or List III and in the case of a tax if it is not mentioned in either of

those Lists.”

3.32 Service Tax on Renting — Matter pending

In the case of UTV News Ltd!%3 the Apex Court observed that:

"2. The question arising is whether “"Service Tax” under Section
65(105)(zzzz) of the Finance Act, 1994 on renting of immovable
property or any other service in relation to such renting, for use in
the course of or, for furtherance of, business or commerce is within

the legislative competence of the Union Parliament.

1032018 (13) G.S.T.L. 3 (S.C.)
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3. The above question is directly relatable to the scope and ambit of
Entry 49 of List II of the Seventh Schedule to the Constitution of
India dealing with "“Taxes on lands and buildings”. If the
impost/levy is directly relatable to the Ilands/buildings
contemplated in Entry 49 of List II of the Seventh Schedule to the
Constitution of India we would have had no hesitation in saying
that the Union Parliament would lack legislative competence to
enact the particular provision in the Finance Act, 1994. At this
stage, we are unable to take the said view as has been advanced
before us on behalf of the individual Assessees. However, the
arguments advanced may indicate that even if there is no direct
nexus there may be an indirect one. Whether such indirect
connection or relation would be of any relevance to decide the
issue of legislative competence appears to be pending before a
nine judges Bench of this Court on a reference made in an order
in Mineral Area Development Authority and Others v. Steel

Authority of India and Others - (2011) 4 SCC 450”7
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4. Doctrine of Basic Structure®

The Apex Court in the case of R. Gandhi 2010 (261) E.L.T. 3 (S.C.)
held that:

"It is now well settled that only constitutional amendments can be
subjected to the test of basic features doctrine. Legislative
measures are not subjected to basic features or basic structure or basic
framework. The legislation can be declared unconstitutional or invalid
only on two grounds namely (i) lack of legislative competence and (ii)
violation of any fundamental rights or any provision of the Constitution
[See : Indira Gandhi v. Raj Narain - 1975 Supp SCC 1; Kuldip Nayar
v. Union of India - 2006 (7) SCC 1; and State of Andhra Pradesh v.
McDowell & Co. - 1996 (3) S.C.C. 709]. The reason for this was given
by Chandrachud J., in Indira Gandhi, thus:

"Basic structure”, by the majority judgment [in Keshavanda Bharati
v. State of Kerala - 1973 (4) SCC 225], is not a part of the fundamental
rights nor indeed a provision of the Constitution. The theory of basic
structure is woven out of the conspectus of the Constitution and the
amending power is subjected to it because it is a constituent power.

"The power to amend the fundamental instrument cannot carry

104 'The zenith of Palkhivala's fame and forensic success was in persuading the
Supreme Court to accept the basic structure doctrine which it did by a majority
in Kesavananda Bharati case’... Rajagopalachari rightly said of Palkhivala, "He is
God's gift to us". - Sh. Soli J Sorabji
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with it the power to destroy its essential features’ - this, in
brief, is the arch of the theory of basic structure. It is wholly out
of place in matters relating to the validity of ordinary laws made under
the Constitution...

There is no paradox, because certain limitations operate upon the
higher power for the reason that it is a higher power. A constitutional
amendment has to be passed by a special majority and certain such
amendments have to be ratified by the Legislatures of not less than
one-half of the States as provided by Article 368(2). An ordinary
legislation can be passed by a simple majority. The two powers, though
species of the same genus, operate in different fields and are therefore

subject to different limitations.”

The view was also reiterated and explained by Beg. CJ in his leading
judgment of a seven-Judge Bench in the State of Karnataka v. Union
of India - 1977 (4) SCC 608. He held that in every case where reliance
is placed upon the doctrine of basic structure, in the course of an attack
upon legislation, whether ordinary or constituent (in the sense that it
is an amendment to the Constitution) what is put forward as part of a
basic structure must be justified by reference to the express provision
of the Constitution. He further held:

"The one principle, however, which is deducible in all the applications

of the basic structure doctrine, which has been used by this Court to
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limit even the power of Constitutional amendment, is that whatever is
put forward as a basic limitation upon legislative power must be
correlated to one or more of the express provisions of the Constitution
from which the limitation should naturally and necessarily spring forth.
The doctrine of basic structure, as explained above, requires that
any limitation on legislative power must be so definitely discernible
from the provisions of the Constitution itself that there could be no
doubt or mistake that the prohibition is a part of the basic structure
imposing a limit on even the power of Constitutional amendment. And,
whenever we construe any document, by reading its provisions as a
whole, trying to eliminate or resolve its disharmonies, do we not
attempt to interpret it in accordance with what we find in its “basic
structure” or purposes? The doctrine is neither unique nor new.

No doubt, as a set of inferences from a document (i.e. the
Constitution), the doctrine of “"the basic structure” arose out of and
relates to the Constitution only and does not, in that sense, appertain
to the sphere of ordinary statutes or arise for application to them in
the same way. But, if, as a result of the doctrine, certain imperatives
are inherent in or logically and necessarily flow from the Constitution’s
‘basic structure”, just as though they are its express mandates, they
can be and have to be used to test the validity of ordinary laws just as

other parts of the Constitution are so used.
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Thus, it is clear that whenever the doctrine of the basic structure has
been expounded or applied it is only as a doctrine of interpretation of
the Constitution as it actually exists and not of a Constitution which
could exist only subjectively in the minds of different individuals as
mere theories about what the Constitution is. The doctrine did not add
to the contents of the Constitution. It did not, in theory, deduct
anything from what was there. It only purported to bring out and
explain the meaning of what was already there. It was, in fact, used
by all the judges for only this purpose with differing results simply
because their assessments or inferences as to what was part of the
basic structure in our Constitution differed. This, I think is the correct
interpretation of the doctrine of the basic structure of the Constitution.
It should only be applied if it is clear, beyond the region of doubt, that
what is put forward as a restriction upon otherwise clear and plenary

legislative power is there as a Constitutional imperative.”
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5. Constitution of India

5.1 The Constitution (One Hundred and First Amendment) Act,
2016
An ACT
Further to amend the Constitution of India.
BE it enacted by Parliament in the Sixty-seventh Year of the Republic
of India as follows: —
Short title and commencement
1. (1) This Act may be called the Constitution (One Hundred and First
Amendment) Act, 2016.

(2) It shall come into force on such date as the Central
Government may, by notification in the Official Gazette,
appoint, and different dates may be appointed for different
provisions of this Act and any reference in any such provision
to the commencement of this Act shall be construed as a
reference to the commencement of that provision.

Insertion of new article 246A

2. After article 246 of the Constitution, the following article shall be
inserted, namely:— Special provision with respect to goods
and services tax

"246A.(1)Notwithstanding anything contained in articles 246 and

254, Parliament, and, subject to clause (2), the Legislature of
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every State, have power to make laws with respect to goods and
services tax imposed by the Union or by such State.

(2) Parliament has exclusive power to make laws with respect to
goods and services tax where the supply of goods, or of services,
or both takes place in the course of inter-State trade or

commerce.

Explanation.—The provisions of this article, shall, in respect of
goods and services tax referred to in clause (5), of article 279A,
take effect from the date recommended by the Goods and

Services Tax Council.”.

Amendment of article 248

3. In article 248 of the Constitution, in clause (1), for the word
"Parliament”, the words, figures and letter "Subject to article
246A, Parliament" shall be substituted.

Amendment of article 249

4. In article 249 of the Constitution, in clause (1), after the words
"with respect to", the words, figures and letter "goods and
services tax provided under article 246A or" shall be inserted.

Amendment of article 250
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5. In article 250 of the Constitution, in clause (1), after the words
"with respect to", the words, figures and letter "goods and

services tax provided under article 246A or" shall be inserted.

Amendment of article 268

6. In article 268 of the Constitution, in clause (1), the words "and
such duties of excise on medicinal and toilet preparations" shall
be omitted.

Omission of article 268A

7. Article 268A of the Constitution, as inserted by section 2 of the
Constitution (Eightyeighth Amendment) Act, 2003 shall be
omitted.

Amendment of article 269

8. In article 269 of the Constitution, in clause (1), after the words

"consignment of goods", the words, figures and letter "except as

provided in article 269A" shall be inserted. Insertion of new

article 269A

9. After article 269 of the Constitution, the following article shall be

inserted, namely:—

Levy and collection of goods and services tax in course of
inter-State trade or commerce.

“"269A. (1) Goods and services tax on supplies in the course of

inter-State trade or commerce shall be levied and
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collected by the Government of India and such tax shall
be apportioned between the Union and the States in the
manner as may be provided by Parliament

by law on the recommendations of the Goods
and Services Tax Council.
Explanation.—For the purposes of this clause, supply of
goods, or of services, or both in the course of import into
the territory of India shall be deemed to be supply of
goods, or of services, or both in the course of inter-State
trade or commerce.
The amount apportioned to a State under clause (1) shall
not form part of the Consolidated Fund of India.
Where an amount collected as tax levied under clause (1)
has been used for payment of the tax levied by a State
under article 246A, such amount shall not form part of the
Consolidated Fund of India.
Where an amount collected as tax levied by a State under
article 246A has been used for payment of the tax levied
under clause (1), such amount shall not form part of the
Consolidated Fund of the State.
Parliament may, by law, formulate the principles for

determining the place of supply, and when a supply of
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goods, or of services, or both takes place in the course of
inter-State trade or commerce.”.
Amendment of article 270
10. In article 270 of the Constitution,—
() in clause (1), for the words, figures and letter "articles 268,
268A and article269", the words, figures and letter" articles
268, 269 and article 269A" shall be substituted;
iy after clause (1), the following clause shall be inserted,
namely:—
“(1A) The tax collected by the Union under clause (1) of
article 246A shall also be distributed between the Union
and the States in the manner provided in clause (2).
(1B) The tax levied and collected by the Union under clause
(2) of article 246A and article 269A, which has been used
for payment of the tax levied by the Union under clause
(1) of article 246A, and the amount apportioned to the
Union under clause (1) of article 269A, shall also be
distributed between the Union and the States in the
manner provided in clause (2).”.
Amendment of article 271
11. In article 271 of the Constitution, after the words “in those
articles”, the words, figures and letter “except the goods and

services tax under article 246A,"” shall be inserted.
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Insertion of new article 279A

12. After article 279 of the Constitution, the following article shall

be inserted, namely: — Goods and Services Tax Council

“279A. (1) The President shall, within sixty days from the date of

@)

©)

“4)

commencement of the Constitution (One Hundred and First
Amendment) Act, 2016, by order, constitute a Council to be
called the Goods and Services Tax Council.

The Goods and Services Tax Council shall consist of the
following members, namely:—

(@) the Union Finance Minister...........c..........

Chairperson;

(b) the Union Minister of State in charge of
Revenue or Finance.........cocccvvvvvvvnnnnns Member;

(c) the Minister in charge of Finance or Taxation or any other

Minister nominated by each

State Government.......... : Members.

The Members of the Goods and Services Tax Council referred
to in sub-clause (c) of clause (2) shall, as soon as may be,
choose one amongst themselves to be the Vice-Chairperson of
the Council for such period as they may decide.

The Goods and Services Tax Council shall make

recommendations to the Union and the States on—
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the taxes, cesses and surcharges levied by the Union, the
States and the local bodies which may be subsumed in the
goods and services tax;

the goods and services that may be subjected to, or
exempted from the goods and services tax;

model Goods and Services Tax Laws, principles of levy,
apportionment of Goods and Services Tax levied on
supplies in the course of inter-State trade or commerce
under article 269A and the principles that govern the place
of supply;

the threshold limit of turnover below which goods and
services may be exempted from goods and services tax;
the rates including floor rates with bands of goods and
services tax;

any special rate or rates for a specified period, to raise
additional resources during any natural calamity or
disaster;

special provision with respect to the States of Arunachal
Pradesh, Assam, Jammu and Kashmir, Manipur,
Meghalaya, Mizoram, Nagaland, Sikkim, Tripura,
Himachal Pradesh and Uttarakhand; and

any other matter relating to the goods and services tax,

as the Council may decide.
123



®)

(6)

7

®

©)

Index | 1015t Act | CoI | VII Schedule

The Goods and Services Tax Council shall recommend the date
on which the goods and services tax be levied on petroleum
crude, high speed diesel, motor spirit (commonly known as
petrol), natural gas and aviation turbine fuel.
While discharging the functions conferred by this article, the
Goods and Services Tax Council shall be guided by the need
for a harmonised structure of goods and services tax and for
the development of a harmonised national market for goods
and services.
One half of the total number of Members of the Goods and
Services Tax Council shall constitute the quorum at its
meetings.
The Goods and Services Tax Council shall determine the
procedure in the performance of its functions.
Every decision of the Goods and Services Tax Council shall be
taken at a meeting, by a majority of not less than three-
fourths of the weighted votes of the members present and
voting, in accordance with the following principles, namely:—
(@ the vote of the Central Government shall have a
weightage of one-third of the total votes cast, and
() the votes of all the State Governments taken together
shall have a weightage of two-thirds of the total votes

cast, in that meeting.
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(10) No act or proceedings of the Goods and Services Tax Council

shall be invalid merely by reason of—

(a) any vacancy in, or any defect in, the constitution of the
Council; or

(b) any defect in the appointment of a person as a member of

the Council; or

(c) any procedural irregularity of the Council not affecting the

merits of the case.

(11) The Goods and Services Tax Council shall establish a

mechanism to adjudicate any dispute —

(a) between the Government of India and one or more States;
or

(b) between the Government of India and any State or States
on one side and one or more other States on the other
side; or

(c) between two or more States,

Amendment of article 286

13. In article 286 of the Constitution,—

(i)

in clause (1),—
(A) for the words "the sale or purchase of goods where such

sale or purchase takes place", the words "the supply of
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goods or of services or both, where such supply takes
place" shall be substituted;

(8) in sub-clause (b), for the word “goods”, at both the
places where it occurs the words “goods or services or
both” shall be substituted;

(ii) in clause (2), for the words "sale or purchase of goods takes
place", the words "supply of goods or of services or both" shall
be substituted; (iii) clause (3) shall be omitted.
Amendment of article 366
14. In article 366 of the Constitution,—
() after clause (12), the following clause shall be inserted,
namely:—

'(12A) “goods and services tax” means any tax on supply of

goods, or services or both except taxes on the supply of the

alcoholic liquor for human consumption;’;
iy after clause (26), the following clauses shall be inserted,
namely:—

‘(26A) “Services” means anything other than goods;

(26B) “State” with reference to articles 246A, 268, 269,

269A and article 279A includes a Union territory with

Legislature;’.

Amendment of article 368
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15. In article 368 of the Constitution, in clause (2), in the proviso, in
clause (a), for the words and figures “article 162 or article 241",
the words, figures and letter “article 162, article241 or article
279A" shall be substituted.

Amendment of Sixth Schedule

16. In the Sixth Schedule to the Constitution, in paragraph
8, in sub-paragraph (3),—

(i) in clause (c), the word "and" occurring at the end
shall be omitted;

(ii) in clause (d), the word "and" shall be inserted at the
end; (iii) after clause (d), the following clause shall be
inserted, namely:— "(e) taxes on entertainment and
amusements.".

Amendment of Seventh Schedule.

17. In the Seventh Schedule to the Constitution,— (a)

in List I — Union List,—
(i) for entry 84, the following entry shall be substituted,
namely:—
"84. Duties of excise on the following goods
manufactured or produced in
India, namely:—
(@ petroleum crude;

(b) high speed diesel;
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(c) motor spirit (commonly known as petrol);
(d) natural gas;
(e) aviation turbine fuel; and
(f tobacco and tobacco products.";

(i) entries 92 and 92C shall be

omitted; (b) in List II — State List,—
(i) entry 52 shall be omitted;

Gy for entry 54, the following entry shall be substituted,
namely:—
"54. Taxes on the sale of petroleum crude, high speed
diesel, motor spirit (commonly known as petrol), natural
gas, aviation turbine fuel and alcoholic liquor for human
consumption, but not including sale in the course of
inter-State trade or commerce or sale in the course of
international trade or commerce of such goods.";

iy entry 55 shall be omitted;

vy for entry 62, the following entry shall be substituted,
namely:—

"62. Taxes on entertainments and amusements to the extent

levied and collected by a Panchayat or a Municipality or a

Regional Council or a District Council.".

Compensation to States for loss of revenue on account of

introduction of goods and services tax
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18. Parliament may, by law, on the recommendation of the Goods
and Services Tax Council, provide for compensation to the States
for loss of revenue arising on account
of implementation of the goods and services tax for such period
which may extend to five years.

Transitional provisions

19. Notwithstanding anything in this Act, any provision of any law
relating to tax on goods or services or on both in force in any
State immediately before the commencement of this Act, which is
inconsistent with the provisions of the Constitution as amended
by this Act shall continue to be inforce until amended or repealed
by a competent Legislature or other competent authority or until
expiration of one year from such commencement, whichever is
earlier.

Power of President to remove difficulties

20. (1) If any difficulty arises in giving effect to the provisions of the

Constitution as amended by this Act (including any difficulty
in relation to the transition from the provisions of the
Constitution as they stood immediately before the date of
assent of the President to this Act to the provisions of the
Constitution as amended by this Act), the President may, by
order, make such provisions, including any adaptation or

modification of any provision of the Constitution as amended
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by this Act or law, as appear to the President to be necessary
or expedient for the purpose of removing the difficulty:
Provided that no such order shall be made after the expiry of
three years from the date of such assent.

(2) Every order made under sub-section (1) shall, as soon as
may be after it is made, be laid before each House of

Parliament.

5.1.1 STATEMENT OF OBJECTS AND REASONS

(As provided in the Bill introduced in Loksabha on 18th December,

2014)

The Constitution is proposed to be amended to introduce the goods
and services tax for conferring concurrent taxing powers on the
Union as well as the States including Union territory with
Legislature to make laws for levying goods and services tax on
every transaction of supply of goods or services or both. The goods
and services tax shall replace a number of indirect taxes being
levied by the Union and the State Governments and is intended to
remove cascading effect of taxes and provide for a common
national market for goods and services. The proposed Central

and State goods and services tax will be levied on all
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transactions involving supply of goods and services, except those

which are kept out of the purview of the goods and services tax.

The proposed Bill, which seeks further to amend the Constitution,

inter alia, provides for—

(a)

(b)

(©)

(d)

subsuming of various Central indirect taxes and levies such as
Central Excise Duty, Additional Excise Duties, Excise Duty
levied under the Medicinal and Toilet Preparations (Excise
Duties) Act, 1955, Service Tax, Additional Customs Duty
commonly known as Countervailing Duty, Special Additional
Duty of Customs, and Central Surcharges and Cesses so far as
they relate to the supply of goods and services;

subsuming of State Value Added Tax/Sales Tax, Entertainment
Tax (other than the tax levied by the local bodies), Central
Sales Tax (levied by the Centre and collected by the States),
Octroi and Entry tax, Purchase Tax, Luxury tax, Taxes on
lottery, betting and gambling; and State Cesses and
surcharges in so far as they relate to supply of goods and
services;

dispensing with the concept of ‘declared goods of special
importance’ under the Constitution;

levy of Integrated Goods and Services Tax on inter-State

transactions of goods and services;
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levy of an additional tax on supply of goods, not exceeding
one per cent. In the course of inter-State trade or commerce
to be collected by the Government of India for a period of two
years, and assigned to the States from where the supply
originates;

conferring concurrent power upon Parliament and the State
Legislatures to make laws governing goods and services tax;
coverage of all goods and services, except alcoholic liquor
for human consumption, for the levy of goods and services
tax. In case of petroleum and petroleum products, it has been
provided that these goods shall not be subject

to the levy of Goods and Services Tax till a date notified on
the recommendation of the Goods and Services Tax Council.
compensation to the States for loss of revenue arising
on account of implementation of the Goods and Services Tax
for a period which may extend to five years;

creation of Goods and Services Tax Council to examine issues
relating to goods and services tax and make recommendations
to the Union and the States on parameters like rates,
exemption list and threshold limits. The Council shall function
under the Chairmanship of the Union Finance Minister and will
have the Union Minister of State in charge of Revenue or

Finance as member, along with the Minister in-charge of
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Finance or Taxation or any other Minister nominated by each
State Government. Itis further provided that every decision of
the Council shall be taken by a majority of not less than three-
fourths of the weighted votes of the members present and
voting in accordance with the following principles: —
(A) the vote of the Central Government shall have a
weightage of one third of the total votes cast, and
(B) the votes of all the State Governments taken together
shall have a weightage of two-thirds of the total votes cast
in that meeting.
Illustration:
In terms of clause (9) of the proposed article 279A, the "weighted
votes of the members present and voting" in favour of a proposal in
the Goods and Services Tax Council shall be determined as under:—
WT = WC+WS
Where,
WT = WC+WS(WST/SP) x SF
Wherein—
WT = Total weighted votes of all
members in favour of a proposal.
1

WC = Weighted vote of the Union =3i.e., 33.33% if the Union is in

favour of the
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proposal and be taken as "0" if, Union is
not in favour of a proposal.

WS = Weighted votes of the States in favour of
a proposal.

SP = Number of States present and voting.

1
WST = Weighted votes of all States present and voting i.e. si.e.,

66.67%
SF = Number of States voting in favour of a proposal.

(j) Clause 20 of the proposed Bill makes transitional provisions to
take care of any inconsistency which may arise with respect to
any law relating to tax on goods or services or on both in force
in any State on the commencement of the provisions of the
Constitution as amended by this Act within a period of one
year.

3. the Bill seeks to achieve the above objects.

NEW DELHI; ARUN JAITLEY

The 18th December, 2014
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PRESIDENT’'S RECOMMENDATION UNDER
ARTICLE 117 OF THE CONSTITUTION OF INDIA
[Copy of letter No. S-31011/07/2014-SO(ST), dated the 18th
December, 2014 from Shri Arun Jaitley, Minister of Finance to the
Secretary-General, Lok Sabha.]
The President, having been informed of the subject matter of
the proposed Bill, recommends under clauses (1) and (3) of article
117, read with clause (1) of article 274, of the Constitution of India,
the introduction of the Constitution (One Hundred and Twenty-second
Amendment) Bill, 2014 in Lok Sabha and also the consideration of
the Bill.
FINANCIAL MEMORANDUM

Clause 12 of the Bill seeks to insert a new article 279A in the
Constitution relating to
Constitution of Goods and Services Tax Council. The Council shall
function under the Chairmanship of the Union Finance Minister and
will have the Union Minister of State in charge of Revenue or Finance
as member, along with the Minister in-charge of Finance or Taxation
or any other Minister nominated by each State Government.
2. The creation of Goods and Services Tax Council will involve

expenditure on office expenses, salaries and allowances of the

officers and staff. The objective that the introduction of goods and

services tax will make the Indian trade and industry more
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competitive, domestically as well as internationally and contribute
significantly to the growth of the economy, such additional
expenditure on the Council will not be significant.

At this stage, it will be difficult to make an estimate of the
expenditure, both recurring and non-recurring on account of the
Constitution of the Council.

Further, it is provided for compensation to the States for loss of
revenue arising on account of implementation of the Goods and
Services Tax for such period which may extend to five years. The
exact compensation can be worked out only when the provisions of

the Bill are implemented.

5.1.2 MEMORANDUM REGARDING DELEGATED LEGISLATION

Clause 12 of the Bill seeks to insert a new article 279A relating to the

constitution of a Council to be called the Goods and Services Tax

Council. Clause (1) of the proposed new article 279A provides that

the President, shall within sixty days from the date of the

commencement of the Constitution (One Hundred and Twenty-

second Amendment) Act, 2014, by order, constitute a Council to be

called the Goods and Services Tax Council. Clause (8) of the said

article provides that the Council shall determine the procedure in the

performance of its functions.
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2. The procedures, as may be laid down by the Goods and Services
Tax Council in the performance of its functions, are matters of
procedure and details. The delegation of legislative power is,

therefore, of a normal character.
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5.2 The Constitution (Forty-sixth Amendment) Act, 1982
Statement of Objects and Reasons appended to the

Constitution (Forty-sixth Amendment) Bill, 1981 which was
enacted as THE CONSTITUTION (Forty-sixth Amendment) Act,

1982
5.2.1 STATEMENT OF OBJECTS AND REASONS

Sales tax laws enacted in pursuance of the Government of India Act,
1935 as also the laws relating to sales tax passed after the coming
into force of the Constitution proceeded on the footing that the
expression "sale of goods", having regard to the rule as to broad
interpretation of entries in the legislative lists, would be given a wider
connotation. However, in Gannon Dunkerley's case (A.I.R. 1958 S.C.
560), the Supreme Court held that the expression "sale of goods" as
used in the entries in the Seventh Schedule to the Constitution has
the same meaning as in the Sale of Goods Act, 1930. This decision

related to works contracts.

2. By a series of subsequent decisions, the Supreme Court has, on
the basis of the decision in Gannon Dunkerley's case, held various
other transactions which resemble, in substance, transactions by
way of sales, to be not liable to sales tax. As a result of these
decisions, a transaction, in order to be subject to the levy of sales

tax under entry 92A of the Union List or entry 54 of the State List,
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should have the following ingredients, namely, parties competent
to contract, mutual assent and transfer of property in goods from
one of the parties to the contract to the other party thereto for a

price.

3. This position has resulted in scope for avoidance of tax in various
ways. An example of this is the practice of inter-State
consignment transfers, i.e., transfer of goods from head office or a
principal in one State to a branch or agent in another State or vice
versa or transfer of goods on consignment account, to avoid the
payment of sales tax on inter-State sales under the Central Sales
Tax Act. While in the case of a works contract, if the contract
treats the sale of materials separately from the cost of the labour,
the sale of materials would be taxable, but in the case of an
indivisible works contract, it is not possible to levy sales tax on the
transfer of property in the goods involved in the execution of such
contract as it has been held that there is no sale of the materials
as such and the property in them does not pass as moveables.
Though practically the purchaser in a hire-purchase agreement
gets the goods on the date of the hire-purchase, it has been held
that there is sale only when the purchaser exercises the option to
purchase at a much later date and therefore only the depreciated
value of the goods involved in such transaction at the time the

option to purchase is exercised becomes assessable to sales tax.
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Similarly, while sale by a registered club or other association of
persons (the club or association of persons having corporate
status) to its members is taxable, sales by an unincorporated club
or association of persons to its members is not taxable as such
club or association, in law, has no separate existence from that of
the members. In the Associated Hotels of India case (A.I.R. 1972
S.C. 1131), the Supreme Court held that there is no sale involved
in the supply of food or drink by a hotelier to a person lodged in

the hotel.

. In the New India Sugar Mills case (A.I.R. 1963 S.C. 1207), the
Supreme Court took the view that in the transfer of controlled
commodities in pursuance of a direction under a Control Order, the
element of volition by the seller, or mutual assent, is absent and,
therefore, there is no sale as defined in the Sale of Goods Act,
1930. However, in Oil and Natural Gas Commission Vs. State of
Bihar (A.I.R. 1976 S.C. 2478), the Supreme Court had occasion to
consider its earlier decisions with regard to the liability of transfers
of controlled commodities to be charged to sales tax. The Supreme
Court held that where there are any statutory compulsions, the
statute itself should be treated as supplying the consensus and
furnishing the modality of the consensus. In Vishnu Agencies Vs.
Commercial Tax Officer (A.I.R. 1978 S.C. 449), six of the seven

Judges concurred in over-ruling the decision, in New India Sugar
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Mills case while the seventh Judge held the case to be
distinguishable. It is, therefore, considered desirable to put the

matter beyond any doubt.

5. The various problems connected with the power of the States to
levy a tax on the sale of goods and with the Central Sales Tax Act,
1956 were referred to the Law Commission of India. The
Commission considered these matters in their Sixty-first Report
and, recommended, inter alia, certain amendments in the
Constitution if as a matter of administrative policy it is decided to
levy tax on transactions of the nature mentioned in the preceding

paragraphs.

6. Device by way of lease of films has also been resulting in
avoidance of sales tax. The main right in regard to a film relates to
its exploitation and after exploitation for a certain period of time,
in most cases, the film ceases to have any value. It is, therefore,
seen that instead of resorting to the outright sale of a film, only a

leased or transfer of the right to exploitation is made.

7. There were reports from State Governments to whom revenues
from sales tax have been assigned, as to the large scale avoidance
of Central sales tax leviable on inter-State sales of goods through
the device of consignment of goods from one State to another and
as to the leakage of local sales tax in works contracts, hire-
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purchase transactions, lease of films, etc. Though Parliament could
levy a tax on these transactions, as tax on sales has all along been
treated as an item of revenue to be assigned to the States, in
regard to these transactions which resemble sales also, it is

considered that the same policy should be adopted.

. Besides the above mentioned matters, a new problem has arisen
as a result of the decision of the Supreme Court in Northern India
Caterers (India) Ltd. Vs. Lt. Governor of Delhi (A.I.R. 1978 S.C.
1591). States have been proceeding on the basis that the
Associated Hotels of India case was applicable only to supply of
food or drink by a hotelier to a person lodged in the hotel and that
tax was leviable on the sale of foodstuffs by a restaurant. But
over-ruling the decision of the Delhi High Court, the Supreme
Court has held in the above case that service of meals whether in
a hotel or restaurant does not constitute a sale of food for the
purpose of levy of sales tax but must be regarded as the rendering
of a service in the satisfaction of a human need or ministering to
the bodily want of human beings. It would not make any
difference whether the visitor to the restaurant is charged for the

meal as a whole or according to each dish separately.

. It is, therefore, proposed to suitably amend the Constitution to

include in article 366 a definition of "tax on the sale or purchase of
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goods" by inserting a new clause (29A). The definition would

specifically include within the scope of that expression tax on---
(i) transfer for consideration of controlled commodities;

(ii) the transfer of property in goods involved in the execution of a

works contract;

(iii) delivery of goods on hire-purchase or any system of payment

by instalments;

(iv) transfer of the right to use any goods for any purpose for

cash, deferred payment or other valuable consideration;

(v) the supply of goods by an unincorporated association or body
of persons to a member thereof for cash, deferred payment or

other valuable consideration;

vi) the supply, by way of or as part of any service, of food or any
drink for cash, deferred payment or other valuable

consideration. (See clause 4).

10. A new entry is sought to be inserted in the Union List in the
Seventh Schedule, as entry 92B, to enable the levy of tax on the
consignment of goods where such consignment takes place in the

course of inter-State trade or commerce. (See clause 5).

11. Clause (1) of article 269 is proposed to be amended so that the

tax levied on the consignment of goods in the course of inter-
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State trade or commerce shall be assigned to the States. Clause
(3) of that article is proposed to be amended to enable
Parliament to formulate by law principles for determining when a
consignment of goods takes place in the course of inter-State

trade or commerce. (See clause 2).

Clause (3) of article 286 is proposed to be amended to enable
Parliament to specify, by law, restrictions and conditions in
regard to the system of levy, rates and other incidents of the tax
on the transfer of goods involved in the execution of a works
contract, on the delivery of goods on hire-purchase or any
system of payment by instalments and on the right to use any

goods. (See clause 3).

13. The proposed amendments would help in the augmentation of

the State revenues to a considerable extent. Cluase 6 of the Bill
seeks to validate laws levying tax on the supply of food or drink
for consideration and also the collection or recoveries made by
way of tax under any such law. However, no sales tax will be
payable on food or drink supplied by a hotelier to a person
lodged in the hotel during the period from the date of the
judgment in the Associated Hotels of India case and the
commencement of the present Amendment Act if the conditions

mentioned in sub-clause (2) of clause 6 of the Bill are satisfied.
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In the case of food or drink supplied by Restaurants this relief
will be available only in respect of the period after the date of
judgment in the Northern India Caterers (India) Limited case and

the commencement of the present Amendment Act.
14. The Bill seeks to achieve the above objects.
NEW DELHI; R. VENKATARAMAN.

The 18th March, 1981.

145



Index | 1015t Act | CoI | VII Schedule

5.2.2 THE CONSTITUTION (FORTY-SIXTH AMENDMENT) ACT,

1982

[2nd February, 1983.]

An Act further to amend the Constitution of India.

BE it enacted by Parliament in the Thirty-third Year of the Republic of

India as follows:-

1. Short title.-This Act may be called THE CONSTITUTION (Forty-

sixth Amendment) Act, 1982.

2. Amendment of article 269.-In article 269 of the Constitution,-

(a) in clause (1), after sub-clause (g), the following sub-clause shall

be inserted, namely:-

"(h) taxes on the consignment of goods (whether the consignment is
to the person making it or to any other person), where such
consignment takes place in the course of inter-State trade or

commerce,";

(b) in clause (3), for the words "sale or purchase of goods", the
words "sale or purchase of, or consignment of goods" shall be

substituted.

3. Amendment of article 286.-In article 286 of the Constitution, for

clause (3), the following clause shall be substituted, namely:-
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"(3) Any law of a State shall, in so far as it imposes, or authorises

the imposition of,-

(a) a tax on the sale or purchase of goods declared by Parliament by
law to be of special importance in inter-State trade or commerce;

or

(b) a tax on the sale or purchase of goods, being a tax of the nature
referred to in sub-clause (b), sub-clause (c) or sub-clause (d) of
clause (29A) of article 366, be subject to such restrictions and
conditions in regard to the system of levy, rates and other

incidents of the tax as Parliament may by law specify.".

4. Amendment of article 366.-In article 366 of the Constitution, after

clause (29), the following clause shall be inserted, namely:-
"(29A) "tax on the sale or purchase of goods" includes-

(a) a tax on the transfer, otherwise than in pursuance of a
contract, of property in any goods for cash, deferred payment

or other valuable consideration;

(b) a tax on the transfer of property in goods (whether as goods
or in some other form) involved in the execution of a works

contract;

(c) a tax on the delivery of goods on hire-purchase or any system
of payment by instalments;
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(d) a tax on the transfer of the right to use any goods for any
purpose (whether or not for a specified period) for cash,

deferred payment or other valuable consideration;

(e) a tax on the supply of goods by any unincorporated
association or body of persons to a member thereof for cash,

deferred payment or other valuable consideration;

(f) a tax on the supply, by way of or as part of any service or in
any other manner whatsoever, of goods, being food or any
other article for human consumption or any drink (whether or
not intoxicating), where such supply or service is for cash,

deferred payment or other valuable consideration,

and such transfer, delivery or supply of any goods shall be
deemed to be a sale of those goods by the person making the
transfer, delivery or supply and a purchase of those goods by the

person to whom such transfer, delivery or supply is made;'.

5. Amendment of Seventh Schedule.-In the Seventh Schedule to the
Constitution, in List I-Union List, after entry 92A, the following

entry shall be inserted, namely:-

"92B. Taxes on the consignment of goods (whether the
consignment is to the person making it or to any other person),
where such consignment takes place in the course of inter-State

trade or commerce.".
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6. Validation and exemption.-(1) For the purposes of every provision
of the Constitution in which the expression "tax on the sale or
purchase of goods" occurs, and for the purposes of any law passed
or made, or purporting to have been passed or made, before the

commencement of this Act, in pursuance of any such provision, -

(a) the said expression shall be deemed to include, and shall be
deemed always to have included, a tax (hereafter in this section
referred to as the aforesaid tax) on the supply, by way of or as
part of any service or in any other manner whatsoever, of goods,
being food or any other article for human consumption or any
drink (whether or not intoxicating) for cash, deferred payment or

other valuable consideration; and

(b) every transaction by way of supply of the nature referred to in
clause (a) made before such commencement shall be deemed to
be, and shall be deemed always to have been, a transaction by
way of sale, with respect to which the person making such supply
is the seller and the person to whom such supply is made, is the

purchaser,

and notwithstanding any judgment, decree or order of any court,

tribunal or authority, no law which was passed or made before such
commencement and which imposed or authorised the imposition of,
or purported to impose or authorise the imposition of, the aforesaid
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tax shall be deemed to be invalid or ever to have been invalid on the
ground merely, that the Legislature or other authority passing or
making such law did not have competence to pass or make such law,

and accordingly:-

(i) all the aforesaid taxes levied or collected or purporting to have
been levied or collected under any such law before the
commencement of this Act shall be deemed always to have been

validly levied or collected in accordance with law;

(ii) no suit or other proceeding shall be maintained or continued in
any court or before any tribunal or authority for the refund of,
and no enforcement shall be made by any court, tribunal or
authority of any decree or order directing the refund of, any such

aforesaid tax which has been collected;

(iii) recoveries shall be made in accordance with the provisions of
such law of all amounts which would have been collected
thereunder as such aforesaid tax if this section had been in force

at all material times.

(2) Notwithstanding anything contained in sub-section (1), any
supply of the nature referred to therein shall be exempt from the

aforesaid tax-

(a) where such supply has been made, by any restaurant or eating

house (by whatever name called), at any time on or after the 7th
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day of September, 1978 and before the commencement of this
Act and the aforesaid tax has not been collected on such supply
on the ground that no such tax could have been levied or

collected at that time; or

(b) where such supply, not being any such supply by any restaurant
or eating house (by whatever name called), has been made at
any time on or after the 4th day of January, 1972 and before the
commencement of this Act and the aforesaid tax has not been
collected on such supply on the ground that no such tax could

have been levied or collected at that time:

Provided that the burden of proving that the aforesaid tax was not
collected on any supply of the nature referred to in clause (a) or, as
the case may be, clause (b), shall be on the person claiming the

exemption under this sub-section.

(3) For the removal of doubts, it is hereby declared that,-

(a) nothing in sub-section (1) shall be construed as preventing any

person-

(i) from questioning in accordance with the provisions of any law
referred to in that sub-section, the assessment, reassessment,

levy or collection of the aforesaid tax, or
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(ii) from claiming refund of the aforesaid tax from him paid by him in

excess of the amount due from him under any such law; and

(b) no act or omission on the part of any person, before the
commencement of this Act, shall be punishable as an offence
which would not have been so punishable if this Act had not come

into force.
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5.3 The Constitution of India

THE CONSTITUTION OF
INDIA

[As on 31st July, 2018]

2018

GOVERNMENT OF INDIA
MINISTRY OF LAW AND JUSTICE
LEGISLATIVE DEPARTMENT

LIST OF ABBREVIATIONS USED
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PREFACE

The Constitution of India has been brought up-to-date by incorporating
therein all the amendments up-to and including the Constitution (One
Hundred and First Amendment) Act, 2016.

The Constitution (One Hundredth Amendment) Act, 2015 containing details
of acquired and transferred territories between the governments of India
and Bangladesh has been included in Appendix V.

The Constitution applies to the State of Jammu and Kashmir with certain
exceptions and modifications as provide in article 370 and the Constitution
(Application to Jammu and Kashmir) Order, 1954. This Order has
been included in Appendix I for facility of reference. Appendix II contains
re-statement of the exceptions and modifications.

New Delhi; Dr. G Narayana Raju,
31st July, 2018.
Secretary to the Government of India.
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THE CONSTITUTION OF INDIA

CONTENTS
PREAMBLE
PART 1
THE UNION AND ITS TERRITORY ARTICLES

1.
2.
2A.
3.

10.
11.

12.
13.

14.
15.

16.

Name and territory of the Union.
Admission or establishment of new States.
[Repealed. ]

Formation of new States and alteration of areas, boundaries or names
of existing States.

Laws made under articles 2 and 3 to provide for the amendment of the
First and the Fourth Schedules and supplemental, incidental and
consequential matters.

PART II
CITIZENSHIP
Citizenship at the commencement of the Constitution.

Rights of citizenship of certain persons who have migrated to India from
Pakistan.

Rights of citizenship of certain migrants to Pakistan.

Rights of citizenship of certain persons of Indian origin residing outside
India.

Persons voluntarily acquiring citizenship of a foreign State not to be
citizens.
Continuance of the rights of citizenship.
Parliament to regulate the right of citizenship by law.

PART III

FUNDAMENTAL RIGHTS
General

Definition.
Laws inconsistent with or in derogation of the fundamental rights.

Right to Equality
Equality before law.

Prohibition of discrimination on grounds of religion, race, caste, sex or
place of birth.

Equality of opportunity in matters of public employment.
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17.
18.

19.
20.
21.

Abolition of Untouchability.

Abolition of titles.
Right to Freedom

Protection of certain rights regarding freedom of speech, etc.
Protection in respect of conviction for offences.

Protection of life and personal liberty.

21A. Right to education.

22.

23.
24,

25.

26.
27.
28.

29.
30.

Protection against arrest and detention in certain cases. Right against
Exploitation

Prohibition of traffic in human beings and forced labour.
Prohibition of employment of children in factories, etc.
Right to Freedom of Religion

Freedom of conscience and free profession, practice and propagation of
religion.

Freedom to manage religious affairs.
Freedom as to payment of taxes for promotion of any particular religion.

Freedom as to attendance at religious instruction or religious worship in
certain educational institutions.

Cultural and Educational Rights

Protection of interests of minorities.
Right of minorities to establish and administer educational institutions.
31. [Repealed.]

Saving of Certain

Laws 31A. Saving of Laws providing for

acquisition of estates, etc.

31B. Validation of certain Acts and Regulations.

31C. Saving of laws giving effect to certain directive principles.
31D. [Repealed.]

Right to Constitutional

Remedies 32. Remedies for enforcement of

rights conferred by this Part.
32A. [Repealed.]

33.

Power of Parliament to modify the rights conferred by this Part in their
application to Forces, etc.
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34. Restriction on rights conferred by this Part while martial law is in force

in any area.
35. Legislation to give effect to the provisions of this Part.
PART 1V
DIRECTIVE PRINCIPLES OF STATE POLICY
36. Definition.

37. Application of the principles contained in this Part.

38. State to secure a social order for the promotion of welfare of the people.
39. Certain principles of policy to be followed by the State.

39A. Equal justice and free legal aid.

40. Organisation of village panchayats.

41. Right to work, to education and to public assistance in certain cases.
42. Provision for just and humane conditions of work and maternity relief.
43. Living wage, etc., for workers.

43A. Participation of workers in management of industries.

43B. Promotion of co-operative societies.

44. Uniform civil code for the citizens.

45. Provision for early childhood care and education to children below the
age of six years.

46. Promotion of educational and economic interests of Scheduled Castes,
Scheduled Tribes and other weaker sections.

47. Duty of the State to raise the level of nutrition and the standard of living
and to improve public health.

48. Organisation of agriculture and animal husbandry.

48A. Protection and improvement of environment and safeguarding of
forests and wild life.

49. Protection of monuments and places and objects of national importance.
50. Separation of judiciary from executive.
51. Promotion of international peace and security.
PART IVA

FUNDAMENTAL DUTIES

51A. Fundamental duties.
PART V
THE UNION

CHAPTER I.OJTHE EXECUTIVE
The President and Vice-President
52. The President of India.
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53.
54.
55.
56.
57.
58.

59.
60.
61.
62.

63.
64.
65.

66.
67.
68.

69.

70.
71.

72.

73.

74.
75.

Executive power of the Union.

Election of President.

Manner of election of President.

Term of office of President.

Eligibility for re-election.

Qualifications for election as President.
Conditions of President's office.

Oath or affirmation by the President.
Procedure for impeachment of the President.

Time of holding election to fill vacancy in the office of President and the
term of office of person elected to fill casual vacancy.

The Vice-President of India.
The Vice-President to be ex officio Chairman of the Council of States.

The Vice-President to act as President or to discharge his functions
during casual vacancies in the office, or during the absence, of
President.

Election of Vice-President.
Term of office of Vice-President.

Time of holding election to fill vacancy in the office of Vice-President and
the term of office of person elected to fill casual vacancy.

Oath or affirmation by the Vice-President.

Discharge of President's functions in other contingencies.

Matters relating to, or connected with, the election of a President or
Vice-President.

Power of President to grant pardons, etc., and to suspend, remit or
commute sentences in certain cases.

Extent of executive power of the Union.
Council of Ministers
Council of Ministers to aid and advise President.

Other provisions as to Ministers.
The Attorney-General for

India 76. Attorney-General for India.

77,
78.

Conduct of Government Business

Conduct of business of the Government of India.

Duties of Prime Minister as respects the furnishing of information to the
President, etc.

CHAPTER II.LOPARLIAMENT
General
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79.
80.
81.
82.
83.
84.
85.
86.
87.
88.

89.
90.

91.

92.

93.
94.

95.

96.

97.

98.

99.

100.

101.
102.
103.
104.

Constitution of Parliament.

Composition of the Council of States.

Composition of the House of the People.

Readjustment after each census.

Duration of Houses of Parliament.

Qualification for membership of Parliament.

Sessions of Parliament, prorogation and dissolution.

Right of President to address and send messages to Houses.
Special address by the President.

Rights of Ministers and Attorney-General as respects Houses. Officers
of Parliament

The Chairman and Deputy Chairman of the Council of States.

Vacation and resignation of, and removal from, the office of Deputy
Chairman.

Power of the Deputy Chairman or other person to perform the duties of
the office of, or to act as, Chairman.

The Chairman or the Deputy Chairman not to preside while a resolution
for his removal from office is under consideration.

The Speaker and Deputy Speaker of the House of the People.

Vacation and resignation of, and removal from, the offices of Speaker
and Deputy Speaker.

Power of the Deputy Speaker or other person to perform the duties of
the office of, or to act as, Speaker.

The Speaker or the Deputy Speaker not to preside while a resolution
for his removal from office is under consideration.

Salaries and allowances of the Chairman and Deputy Chairman and the
Speaker and Deputy Speaker.

Secretariat of Parliament.
Conduct of Business

Oath or affirmation by members.

Voting in Houses, power of Houses to act notwithstanding vacancies
and quorum.

Disqualifications of Members
Vacation of seats.
Disqualifications for membership.
Decision on questions as to disqualifications of members.

Penalty for sitting and voting before making oath or affirmation under
article 99 or when not qualified or when disqualified.
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Powers, Privileges and Immunities of Parliament and its Members
105. Powers, privileges, etc., of the Houses of Parliament and of the
members and committees thereof.
106. Salaries and allowances of members.
Legislative Procedure

107. Provisions as to introduction and passing of Bills.
108. Joint sitting of both Houses in certain cases.
109. Special procedure in respect of Money Bills.

110. Definition of —Money Billsll. 111. Assent to Bills.
Procedure in Financial Matters

112. Annual financial statement.
113. Procedure in Parliament with respect to estimates.
114. Appropriation Bills.
115. Supplementary, additional or excess grants.
116. Votes on account, votes of credit and exceptional grants.
117. Special provisions as to financial Bills.
Procedure
Generally 118. Rules of procedure.

119. Regulation by law of procedure in Parliament in relation to financial
business.

120. Language to be used in Parliament.
121. Restriction on discussion in Parliament.
122. Courts not to inquire into proceedings of Parliament.

CHAPTER III.
LEGISLATIVE POWERS OF THE PRESIDENT

123. Power of President to promulgate Ordinances during recess of
Parliament.

CHAPTER IV.J THE UNION JUDICIARY
124. Establishment and constitution of Supreme Court.

124A. National Judicial Appointments Commission.
124B. Functions of Commission.
124C. Power of Parliament to make law.

125. Salaries, etc., of Judges.
126. Appointment of acting Chief Justice.
127. Appointment of ad hoc judges.

128. Attendance of retired Judges at sittings of the Supreme Court.
129. Supreme Court to be a court of record.
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130. Seat of Supreme Court.

131. Original jurisdiction of the Supreme Court.

131A. [Repealed.]

132. Appellate jurisdiction of Supreme Court in appeals from High Courts in
certain cases.

133. Appellate jurisdiction of Supreme Court in appeals from High Courts in
regard to civil matters.

134. Appellate jurisdiction of Supreme Court in regard to criminal matters.

134A. Certificate for appeal to the Supreme Court.

135. Jurisdiction and powers of the Federal Court under existing law to be
exercisable by the Supreme Court.

136. Special leave to appeal by the Supreme Court.

137. Review of judgments or orders by the Supreme Court.

138. Enlargement of the jurisdiction of the Supreme Court.

139. Conferment on the Supreme Court of powers to issue certain writs.

139A. Transfer of certain cases.

140. Ancillary powers of Supreme Court.

141. Law declared by Supreme Court to be binding on all courts.

142. Enforcement of decrees and orders of Supreme Court and orders as to
discovery, etc.

143. Power of President to consult Supreme Court.
144. Civil and judicial authorities to act in aid of the Supreme Court. 144A.
[Repealed.]
145. Rules of Court, etc.
146. Officers and servants and the expenses of the Supreme Court.
147. Interpretation.
CHAPTER V.[O COMPTROLLER AND AUDITOR-GENERAL OF INDIA
148. Comptroller and Auditor-General of India.
149. Duties and powers of the Comptroller and Auditor-General.
150. Form of accounts of the Union and of the States.
151. Audit reports.
PART VI
THE STATES
CHAPTER 1.0
GENERAL
152. Definition.
CHAPTER II.00 THE EXECUTIVE
The Governor

153. Governors of States.
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154. Executive power of State.

155. Appointment of Governor.

156. Term of office of Governor.

157. Qualifications for appointment as Governor.

158. Conditions of Governor's office.

159. Oath or affirmation by the Governor.
160. Discharge of the functions of the Governor in certain contingencies.

161. Power of Governor to grant pardons, etc., and to suspend, remit or
commute sentences in certain cases.

162. Extent of executive power of State.

Council of
Ministers 163. Council of Ministers to aid and
advise Governor.

164. Other provisions as to Ministers.

The Advocate-General for the State
165. Advocate-General for the State.

Conduct of Government Business

166. Conduct of business of the Government of a State.

167. Duties of Chief Minister as respects the furnishing of information to
Governor, etc.

CHAPTER III.JTHE STATE LEGISLATURE
General

168. Constitution of Legislatures in States.
169. Abolition or creation of Legislative Councils in States.
170. Composition of the Legislative Assemblies.
171. Composition of the Legislative Councils.
172. Duration of State Legislatures.
173. Qualification for membership of the State Legislature.
174. Sessions of the State Legislature, prorogation and dissolution.

175. Right of Governor to address and send messages to the House or
Houses.

176. Special address by the Governor.
177. Rights of Ministers and Advocate-General as respects the Houses.
Officers of the State Legislature

178. The Speaker and Deputy Speaker of the Legislative Assembly.
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179. Vacation and resignation of, and removal from, the offices of Speaker
and Deputy Speaker.

180. Power of the Deputy Speaker or other person to perform the duties of
the office of, or to act as, Speaker.

181. The Speaker or the Deputy Speaker not to preside while a resolution
for his removal from office is under consideration.

182. The Chairman and Deputy Chairman of the Legislative Council.

183. Vacation and resignation of, and removal from, the offices of Chairman
and Deputy Chairman.

184. Power of the Deputy Chairman or other person to perform the duties of
the office of, or to act as, Chairman.

185. The Chairman or the Deputy Chairman not to preside while a resolution
for his removal from office is under consideration.

186. Salaries and allowances of the Speaker and Deputy Speaker and the
Chairman and Deputy Chairman.

187. Secretariat of State Legislature.
Conduct of Business

188. Oath or affirmation by members.

189. Voting in Houses, power of Houses to act notwithstanding vacancies
and quorum.

Disqualifications of Members

190. Vacation of seats.
191. Disqualifications for membership.
192. Decision on questions as to disqualifications of members.

193. Penalty for sitting and voting before making oath or affirmation under
article 188 or when not qualified or when disqualified.

Powers, privileges and immunities of State Legislatures and their
Members

194. Powers, privileges, etc., of the Houses of Legislatures and of the
members and committees thereof.

195. Salaries and allowances of members.

Legislative
Procedure 196. Provisions as to
introduction and passing of Bills.
197. Restriction on powers of Legislative Council as to Bills other
than Money Bills. 198. Special procedure in respect of Money
Bills.
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199. Definition of —Money
Billsll. 200. Assent to Bills.
201. Bills reserved for consideration.
Procedure in Financial
Matters 202. Annual financial statement.
203. Procedure in Legislature with respect to estimates.
204. Appropriation Bills.
205. Supplementary, additional or excess grants.
206. Votes on account, votes of credit and exceptional grants.
207. Special provisions as to financial Bills.
Procedure
Generally 208. Rules of procedure.
209. Regulation by law of procedure in the Legislature of the State in relation
to financial business.
210. Language to be used in the Legislature.
211. Restriction on discussion in the Legislature.
212. Courts not to inquire into proceedings of the Legislature.
CHAPTER IV.OOLEGISLATIVE POWER OF THE GOVERNOR
213. Power of Governor to promulgate Ordinances during recess of
Legislature.
CHAPTER V.OO-THE HIGH COURTS IN THE STATES
214. High Courts for States.
215. High Courts to be courts of record.

216. Constitution of High Courts.

217. Appointment and conditions of the office of a Judge of a High Court.

218. Application of certain provisions relating to Supreme Court to High
Courts.

219. Oath or affirmation by Judges of High Courts.

220. Restriction on practice after being a permanent Judge.

221. Salaries, etc., of Judges.

222. Transfer of a Judge from one High Court to another.

223. Appointment of acting Chief Justice.

224. Appointment of additional and acting Judges.

224A. Appointment of retired Judges at sittings of High Courts.

225. Jurisdiction of existing High Courts.

226. Power of High Courts to issue certain writs.

226A. [Repealed.]

227. Power of superintendence over all courts by the High Court.
228. Transfer of certain cases to High Court.
228A. [Repealed.]
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229. Officers and servants and the expenses of High Courts.

230. Extension of jurisdiction of High Courts to Union territories.

231. Establishment of a common High Court for two or more States.
CHAPTER VICOSUBORDINATE COURTS

233. Appointment of district judges.

233A. Validation of appointments of, and judgments, etc., delivered by,

certain district judges.

234. Recruitment of persons other than district judges to the judicial service.

235. Control over subordinate courts.

236. Interpretation.

237. Application of the provisions of this Chapter to certain class or classes
of magistrates.

PART VII
THE STATES IN PART B OF THE FIRST SCHEDULE
238. [Repealed.]
PART VIII
THE UNION
TERRITORIES
239. Administration of Union territories.
239A. Creation of local Legislatures or Council of Ministers or both for
certain Union territories.
239AA. Special provisions with respect to Delhi.
239AB. Provision in case of failure of constitutional machinery.
239B. Power of administrator to promulgate Ordinances during recess of
Legislature.
240. Power of President to make regulations for certain Union territories.
241. High Courts for Union territories.
242. [Repealed.]
PART IX
THE
PANCHAYATS
243. Definitions.
243A. Gram Sabha.
243B. Constitution of Panchayats.
243C. Composition of

Panchayats. 243D.
Reservation of seats.
243E. Duration of Panchayats, etc.
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243F. Disqualifications for membership.
243G. Powers, authority and responsibilities of Panchayats.
243H. Powers to impose taxes by, and Funds of, the Panchayats.
243-1. Constitution of Finance Commission to review financial position.
243]. Audit of accounts of Pachayats.
243K. Elections to the Panchayats.
243L. Application to Union territories.
243M. Part not to apply to certain areas.
243N. Continuance of existing laws and Panchayats.
243-0. Bar to interference by courts in electoral matters.
PART IXA

THE

MUNICIPALITIES
243P. Definitions.
243Q. Constitution of Municipalities.
243R. Composition of Municipalities.
243S. Constitution and composition of Wards Committees, etc.
243T. Reservation of seats.
243U. Duration of Municipalities, etc.
243V. Disqualifications for membership.
243W. Powers, authority and responsibilities of Municipalities, etc.
243X. Power to impose taxes by, and Funds of, the Municipalities.
243Y. Finance Commission.
243Z. Audit of accounts of Municipalities.
243ZA. Elections to the Municipalities.
243ZB. Application to Union territories.
243ZC. Part not to apply to certain areas.
243ZD. Committee for district planning.
243ZE. Committee for Metropolitan planning.
243ZF. Continuance of existing laws and Municipalities.
243ZG. Bar to interference by courts in electoral matters.

PART IXB
THE CO-OPERATIVE SOCIETIES
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243ZH. Definitions.
243Z-1. Incorporation of co-operative societies.

243Z7]. Number and term of members of board and its office bearers.
243ZK. Election of members of board.

243ZL. Supersession and suspension of board and interim management.

243ZM. Audit of accounts of co-operative societies.
243ZN. Convening of general body meetings.
243Z-0. Right of a member to get information.
243ZP. Returns.
243ZQ. Offences and penalties.
243ZR. Application to multi-State co-operative societies.
243ZS. Application to Union territories.
243ZT. Continuance of existing laws.

PART X

THE SCHEDULED AND TRIBAL AREAS

244. Administration of Scheduled Areas and Tribal Areas.

244A. Formation of an autonomous State comprising certain tribal areas
in Assam and creation of local Legislature or Council of Ministers or
both therefor.

245.
246.

247.

248.
249.

250.

251.

PART XI
RELATIONS BETWEEN THE UNION AND THE STATES

CHAPTER I.LJLEGISLATIVE RELATIONS
Distribution of Legislative Powers

Extent of laws made by Parliament and by the Legislatures of States.

Subject-matter of laws made by Parliament and by the Legislatures of
States.

Power of Parliament to provide for the establishment of certain
additional courts.

Residuary powers of legislation.

Power of Parliament to legislate with respect to a matter in the State
List in the national interest.

Power of Parliament to legislate with respect to any matter in the State
List if a Proclamation of Emergency is in operation.

Inconsistency between laws made by Parliament under articles 249 and
250 and laws made by the Legislatures of States.
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252. Power of Parliament to legislate for two or more States by consent and
adoption of such legislation by any other State.

253. Legislation for giving effect to international agreements.

254. Inconsistency between laws made by Parliament and laws made by the
Legislatures of States.

255. Requirements as to recommendations and previous sanctions to be
regarded as matters of procedure only.

CHAPTER II.C0 ADMINISTRATIVE RELATIONS
General
256. Obligation of States and the Union.
257. Control of the Union over States in certain cases.
257A. [Repealed.]

258. Power of the Union to confer powers, etc., on States in certain cases.
258A. Power of the States to entrust functions to the Union.

259. [Repealed.]
260. Jurisdiction of the Union in relation to territories outside India.
261. Public acts, records and judicial proceedings.

Disputes relating to Waters

262. Adjudication of disputes relating to waters of inter-State rivers or river
valleys.

Co-ordination between States

263. Provisions with respect to an inter-State Council.
PART XII
FINANCE, PROPERTY, CONTRACTS AND SUITS

CHAPTER I.CJFINANCE
General
264. Interpretation.
265. Taxes not to be imposed save by authority of law.
266. Consolidated Funds and public accounts of India and of the States.
267. Contingency Fund.
Distribution of Revenues between the Union
and the States 268. Duties levied by the Union but collected
and appropriated by the State.

268A. Service tax levied by Union and collected by the Union and the
States.
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269. Taxes levied and collected by the Union but assigned to the States.
270. Taxes levied and distributed between the Union and the States.
271. Surcharge on certain duties and taxes for purposes of the Union.
272. [Repealed.]

273. Grants in lieu of export duty on jute and jute products.

274. Prior recommendation of President required to Bills affecting taxation
in which States are interested.

275. Grants from the Union to certain States.

276. Taxes on professions, trades, callings and employments.

277. Savings.

278. [Repealed.]

279. Calculation of —net proceedsl, etc. 280. Finance Commission.

281. Recommendations of the Finance Commission.

Miscellaneous financial provisions
282. Expenditure defrayable by the Union or a State out of its revenues.
283. Custody, etc., of Consolidated Funds, Contingency Funds and
moneys credited to the public accounts.

284. Custody of suitors' deposits and other moneys received by

public servants and courts. 285. Exemption of property of the Union
from State taxation.

286. Restrictions as to imposition of tax on the sale or purchase of goods.

287. Exemption from taxes on electricity.

288. Exemption from taxation by States in respect of water or electricity in
certain cases.

289. Exemption of property and income of a State from Union taxation.

290. Adjustment in respect of certain expenses and pensions.

290A. Annual payment to certain Devaswom Funds.

291. [Repealed.]
CHAPTER II.CIBORROWING
292. Borrowing by the Government of India.
293. Borrowing by States.
CHAPTER III.0 PROPERTY, CONTRACTS, RIGHTS, LIABILITIES,
OBLIGATIONS AND SUITS
294. Succession to property, assets, rights, liabilities and obligations in
certain cases.
295. Succession to property, assets, rights, liabilities and obligations in other
cases.
296. Property accruing by escheat or laps or as bona vacantia.
297. Things of value within territorial waters or continental shelf and
resources of the exclusive economic zone to vest in the Union.
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298. Power to carry on trade, etc.
299. Contracts.
300. Suits and proceedings.
CHAPTER IV.O RIGHT TO PROPERTY

300A. Persons not to be deprived of property save by authority of law.

PART XIII
TRADE, COMMERCE AND INTERCOURSE WITHIN THE

TERRITORY OF INDIA

301. Freedom of trade, commerce and intercourse.

302. Power of Parliament to impose restrictions on trade, commerce and
intercourse.

303. Restrictions on the legislative powers of the Union and of the States
with regard to trade and commerce.

304. Restrictions on trade, commerce and intercourse among States.
305. Saving of existing laws and laws providing for State monopolies.
306. [Repealed.]

307. Appointment of authority for carrying out the purposes of articles 301
to 304.

PART XIV
SERVICES UNDER THE UNION AND THE STATES

CHAPTER I.[0 SERVICES
308. Interpretation.

309. Recruitment and conditions of service of persons serving the Union or
a State.

310. Tenure of office of persons serving the Union or a State.

311. Dismissal, removal or reduction in rank of persons employed in civil
capacities under the Union or a State.

312. All-India services.

312A. Power of Parliament to vary or revoke conditions of service of
officers of certain services.
313. Transitional provisions.
314. [Repealed.]
CHAPTER II.—PUBLIC SERVICE COMMISSIONS
315. Public Service Commissions for the Union and for the States.
316. Appointment and term of office of members.
317. Removal and suspension of a member of a Public Service Commission.

318. Power to make regulations as to conditions of service of members and
staff of the Commission.

319. Prohibition as to the holding of offices by members of Commission on
ceasing to be such members.
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320.
321.
322.

Functions of Public Service Commissions.

Power to extend functions of Public Service Commissions.

Expenses of Public Service Commissions. 323. Reports of Public Service
Commissions.

PART XIVA
TRIBUNALS

323A. Administrative tribunals.

323B. Tribunals for other matters.

324.

325.

326.

327.

328.

329.

PART XV
ELECTIONS

Superintendence, direction and control of elections to be vested in an
Election Commission.

No person to be ineligible for inclusion in, or to claim to be included in
a special, electoral roll on grounds of religion, race, caste or sex.

Elections to the House of the People and to the Legislative Assemblies
of States to be on the basis of adult suffrage.

Power of Parliament to make provision with respect to elections to
Legislatures.

Power of Legislature of a State to make provision with respect to
elections to such Legislature.

Bar to interference by courts in electoral matters.

329A. [Repealed.]

330.

331.

332.

333.

334.

335.
336.

PART XVI
SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES

Reservation of seats for Scheduled Castes and Scheduled Tribes in the
House of the People.

Representation of the Anglo-Indian community in the House of the
People.

Reservation of seats for Scheduled Castes and Scheduled Tribes in the
Legislative Assemblies of the States.

Representation of the Anglo-Indian community in the Legislative
Assemblies of the States.

Reservation of seats and special representation to cease after seventy
years.
Claims of Scheduled Castes and Scheduled Tribes to services and posts.

Special provision for Anglo-Indian community in certain services.
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ARTICLES

337.

338.

Special provision with respect to educational grants for the benefit of
Anglo-Indian Community.

National Commission for Scheduled Castes.

338A. National Commission for Scheduled Tribes.

339.

340.

341.
342.

343.
344.

345.
346.

347.

348.

349.

350.

Control of the Union over the administration of Scheduled Areas and
the welfare of Scheduled Tribes.

Appointment of a Commission to investigate the conditions of
backward classes.

Scheduled Castes.
Scheduled Tribes.
PART XVII

OFFICIAL LANGUAGE
CHAPTER I.—LANGUAGE OF THE
UNION

Official language of the Union.

Commission and Committee of Parliament on official language.
CHAPTER II.0 REGIONAL LANGUAGES

Official language or languages of a State.

Official language for communication between one State and another or
between a State and the Union.

Special provision relating to language spoken by a section of the
population of a State.

CHAPTER III.LJLANGUAGE OF THE SUPREME
COURT, HIGH COURTS, ETC.

Language to be used in the Supreme Court and in the High Courts and
for Acts, Bills, etc.

Special procedure for enactment of certain laws relating to language.

CHAPTER IV.OSPECIAL DIRECTIVES
Language to be used in representations for redress of grievances.

350A. Facilities for instruction in mother-tongue at primary stage.

350B. Special Officer for linguistic minorities.

351.

352.

Directive for development of the Hindi language.
PART XVIII

EMERGENCY PROVISIONS
Proclamation of Emergency.
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353. Effect of Proclamation of Emergency.

354. Application of provisions relating to distribution of revenues while a
Proclamation of Emergency is in operation.

355. Duty of the Union to protect States against external aggression and
internal disturbance.

356. Provisions in case of failure of constitutional machinery in States.

357. Exercise of legislative powers under Proclamation issued under article
356.

358. Suspension of provisions of article 19 during emergencies.

359. Suspension of the enforcement of the rights conferred by Part III during
emergencies. 359A. [Repealed.]

360. Provisions as to financial emergency.
PART XIX

MISCELLANEOUS
ARTICLES
361. Protection of President and Governors and Rajpramukhs.
361A. Protection of publication of proceedings of Parliament and State
Legislatures.
361B. Disqualification for appointment on remunerative political post.

362. [Repealed.]

363. Bar to interference by courts in disputes arising out of certain treaties,
agreements, etc.

363A. Recognition granted to Rulers of Indian States to cease and privy
purses to be abolished.
364. Special provisions as to major ports and aerodromes.

365. Effect of failure to comply with, or to give effect to, directions given by
the Union. 366. Definitions.

367. Interpretation.
PART XX
AMENDMENT OF THE CONSTITUTION
368. Power of Parliament to amend the Constitution and procedure therefor.
PART XXI
TEMPORARY, TRANSITIONAL AND SPECIAL PROVISIONS

369. Temporary power to Parliament to make laws with respect to certain
matters in the State List as if they were matters in the Concurrent List.

370. Temporary provisions with respect to the State of Jammu and Kashmir.
371. Special provision with respect to the States of Maharashtra and Gujarat.
371A. Special provision with respect to the State of Nagaland.

371B. Special provision with respect to the State of Assam.
371C. Special provision with respect to the State of Manipur.
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371D. Special provisions with respect to the State of Andhra Pradesh or
the State of Telangana 371E. Establishment of Central University in
Andhra Pradesh.

371F. Special provisions with respect to the State of Sikkim.

371G. Special provision with respect to the State of Mizoram.

371H. Special provision with respect to the State of Arunachal Pradesh.
371-1. Special provision with respect to the State of Goa.

3711]. Special provisions with respect to the State of Karnataka.

372. Continuance in force of existing laws and their adaptation.
372A. Power of the President to adapt laws.

373. Power of President to make order in respect of persons under
preventive detention in certain cases.

374. Provisions as to Judges of the Federal Court and proceedings pending
in the Federal Court or before His Majesty in Council.

375. Courts, authorities and officers to continue to function subject to the
provisions of the Constitution.

376. Provisions as to Judges of High Courts.

377. Provisions as to Comptroller and Auditor-General of India.
378. Provisions as to Public Service Commissions.

378A. Special provision as to duration of Andhra Pradesh
Legislative Assembly. 379-391. [Repealed.]

392. Power of the President to remove difficulties.
PART XXII

SHORT TITLE, COMMENCEMENT, AUTHORITATIVE TEXT
IN HINDI AND REPEALS
ARTICLES
393. Short title.
394. Commencement.
394A. Authoritative text in the Hindi language.
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PREAMBLE

WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into
a SOVEREIGN

SOCIALIST SECULAR DEMOCRATIC REPUBLIC and to secure to all its
citizens:

JUSTICE, social, economic and political;
LIBERTY of thought, expression, belief, faith and worship;
EQUALITY of status and of opportunity; and to promote among them all

FRATERNITY assuring the dignity of the individual and the unity and integrity
of the Nation;

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of November, 1949,
do HEREBY

ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITUTION.
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PART I THE UNION AND ITS TERRITORY

1. Name and territory of the Union.—(1) India, that is Bharat, shall be
a Union of States.

(2) The States and the territories thereof shall be as specified in the First
Schedule.

(3) The territory of India shall comprise—
(a) the territories of the States;

(b) the Union territories specified in the First Schedule;
and (c) such other territories as may be acquired.

2. Admission or establishment of new States.—Parliament may by law
admit into the Union, or establish, new States on such terms and conditions
as it thinks fit.

2A. [Sikkim to be associated with the Union.] Rep. by the Constitution
(Thirty-sixth Amendment) Act, 1975, s. 5 (w.e.f. 26-4-1975).

3. Formation of new States and alteration of areas, boundaries or
names of existing States.—
Parliament may by law—

(@ form a new State by separation of territory from any State or by
uniting two or more States or parts of States or by uniting any territory
to a part of any State;

(b) increase the area of any State;
(c) diminish the area of any State;
(d) alter the boundaries of any State; (e) alter the name of any State:

Provided that no Bill for the purpose shall be introduced in either House of
Parliament except on the recommendation of the President and unless,
where the proposal contained in the Bill affects the area, boundaries or
name of any of the States, the Bill has been referred by the President to the
Legislature of that State for expressing its views thereon within such period
as may be specified in the reference or within such further period as the
President may allow and the period so specified or allowed has expired.

Explanation I.—In this article, in clauses (a) to (e), —Statell includes a Union
territory, but in the proviso, —Statell does not include a Union territory.
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Explanation II.—The power conferred on Parliament by clause (a) includes
the power to form a new State or Union territory by uniting a part of any
State or Union territory to any other State or Union territory.

4. Laws made under articles 2 and 3 to provide for the amendment
of the First and the Fourth Schedules and supplemental, incidental and
consequential matters.—(1) Any law referred to in article 2 or article 3 shall
contain such provisions for the amendment of the First Schedule and the
Fourth Schedule as may be necessary to give effect to the provisions of the
law and may also contain such supplemental, incidental and consequential
provisions (including provisions as to representation in Parliament and in the
Legislature or Legislatures of the State or States affected by such law) as
Parliament may deem necessary.

(2) No such law as aforesaid shall be deemed to be an amendment of this
Constitution for the purposes of article 368.

PART II CITIZENSHIP

5. Citizenship at the commencement of the Constitution.—At the
commencement of this

Constitution, every person who has his domicile in the territory of India
and—

(a) who was born in the territory of India; or
(o) either of whose parents was born in the territory of India; or

(c) who has been ordinarily resident in the territory of India for not
less than five years immediately preceding such commencement,

shall be a citizen of India.

6. Rights of citizenship of certain persons who have migrated to
India from Pakistan.— Notwithstanding anything in article 5, a person who
has migrated to the territory of India from the territory now included in
Pakistan shall be deemed to be a citizen of India at the commencement of this
Constitution if—

(a) he or either of his parents or any of his grand-parents was born
in India as defined in the Government of India Act, 1935 (as originally
enacted); and

(b) (/) in the case where such person has so migrated before the
nineteenth day of July, 1948, he has been ordinarily resident in the territory
of India since the date of his migration, or
(i) in the case where such person has so migrated on or after the
nineteenth day of July, 1948, he has been registered as a citizen of India
by an officer appointed in that behalf by the Government of the Dominion
of India on an application made by him therefor to such officer before the
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commencement of this Constitution in the form and manner prescribed by
that Government:

Provided that no person shall be so registered unless he has been
resident in the territory of India for at least six months immediately
preceding the date of his application.

7. Rights of citizeship of certain migrants to Pakistan.—
Notwithstanding anything in articles 5 and 6, a person who has after the first
day of March, 1947, migrated from the territory of India to the territory now
included in Pakistan shall not be deemed to be a citizen of India:

Provided that nothing in this article shall apply to a person who, after having
so migrated to the territory now included in Pakistan, has returned to the
territory of India under a permit for resettlement or permanent return issued
by or under the authority of any law and every such person shall for the
purposes of clause (b) of article 6 be deemed to have migrated to the
territory of India after the nineteenth day of July, 1948.

8. Rights of citizenship of certain persons of Indian origin residing
outside India.— Notwithstanding anything in article 5, any person who or
either of whose parents or any of whose grandparents was born in India as
defined in the Government of India Act, 1935 (as originally enacted), and who
is ordinarily residing in any country outside India as so defined shall be
deemed to be a citizen of India if he has been registered as a citizen of India
by the diplomatic or consular representative of India in the country where he
is for the time being residing on an application made by him therefor to such
diplomatic or consular representative, whether before or after the
commencement of this Constitution, in the form and manner prescribed by
the Government of the Dominion of India or the Government of India.

9. Persons voluntarily acquiring citizenship of a foreign State not
to be citizens.— No person shall be a citizen of India by virtue of article 5,
or be deemed to be a citizen of India by virtue of article 6 or article 8, if he
has voluntarily acquired the citizenship of any foreign State.

10. Continuance of the rights of citizenship.—Every person who
is or is deemed to be a citizen of India under any of the foregoing provisions
of this Part shall, subject to the provisions of any law that may be made by
Parliament, continue to be such citizen.

11. Parliament to regulate the right of citizenship by law.—
Nothing in the foregoing provisions of this Part shall derogate from the power
of Parliament to make any provision with respect to the acquisition and
termination of citizenship and all other matters relating to citizenship.

PART III FUNDAMENTAL RIGHTS

General
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12. Definition.—In this Part, unless the context otherwise requires,
—the Statell includes the Government and Parliament of India and the
Government and the Legislature of each of the States and all local or other
authorities within the territory of India or under the control of the Government
of India.

13. Laws inconsistent with or in derogation of the fundamental
rights.—(1) All laws in force in the territory of India immediately before the
commencement of this Constitution, in so far as they are inconsistent with the
provisions of this Part, shall, to the extent of such inconsistency, be void.

(2) The State shall not make any law which takes away or abridges the
rights conferred by this Part and any law made in contravention of this
clause shall, to the extent of the contravention, be void.

(3) In this article, unless the context otherwise requires,—

(a) —lawll includes any Ordinance, order, bye-law, rule, regulation,
notification, custom or usage having in the territory of India the force of
law;

(o) —laws in forcell includes laws passed or made by a Legislature or

other competent authority in the territory of India before the
commencement of this Constitution and not previously repealed,
notwithstanding that any such law or any part thereof may not be then in
operation either at all or in particular areas.

(4) Nothing in this article shall apply to any amendment of this Constitution
made under article 368. Right to Equality

14. Equality before law.—The State shall not deny to any person equality
before the law or the equal protection of the laws within the territory of India.

15. Prohibition of discrimination on grounds of religion, race, caste,
sex or place of birth.—(1) The State shall not discriminate against any
citizen on grounds only of religion, race, caste, sex, place of birth or any of
them.

(2) No citizen shall, on grounds only of religion, race, caste, sex, place of
birth or any of them, be subject to any disability, liability, restriction or
condition with regard to—

(@) access to shops, public restaurants, hotels and places of public
entertainment; or

(b) the use of wells, tanks, bathing ghats, roads and places of public
resort maintained wholly or partly out of State funds or dedicated to the
use of the general public.

(3) Nothing in this article shall prevent the State from making any special
provision for women and children.
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(4) Nothing in this article or in clause (2) of article 29 shall prevent the State
from making any special provision for the advancement of any socially and
educationally backward classes of citizens or for the Scheduled Castes and the
Scheduled Tribes.

(5) Nothing in this article or in sub-clause (g) of clause (1) of article 19 shall
prevent the State from making any special provision, by law, for the
advancement of any socially and educationally backward classes of citizens or
for the Scheduled Castes or the Scheduled Tribes in so far as such special
provisions relate to their admission to educational institutions including private
educational institutions, whether aided or unaided by the State, other than
the minority educational institutions referred to in clause (1) of article 30.

16. Equality of opportunity in matters of public employment.—(1)
There shall be equality of opportunity for all citizens in matters relating to
employment or appointment to any office under the State.

(2) No citizen shall, on grounds only of religion, race, caste, sex, descent,
place of birth, residence or any of them, be ineligible for, or discriminated
against in respect of, any employment or office under the State.

(3) Nothing in this article shall prevent Parliament from making any law
prescribing, in regard to a class or classes of employment or appointment to
an office under the Government of, or any local or other authority within, a
State or Union territory, any requirement as to residence within that State or
Union territory prior to such employment or appointment.

(4) Nothing in this article shall prevent the State from making any provision
for the reservation of appointments or posts in favour of any backward class
of citizens which, in the opinion of the State, is not adequately represented in
the services under the State.

(4A) Nothing in this article shall prevent the State from making any
provision for reservation in matters of promotion, with consequential
seniority, to any class or classes of posts in the services under the State in
favour of the Scheduled Castes and the Scheduled Tribes which, in the
opinion of the State, are not adequately represented in the services under
the State.

(4B) Nothing in this article shall prevent the State from considering any
unfilled vacancies of a year which are reserved for being filled up in that
year in accordance with any provision for reservation made under clause (4)
or clause (4A) as a separate class of vacancies to be filled up in any
succeeding year or years and such class of vacancies shall not be considered
together with the vacancies of the year in which they are being filled up for
determining the ceiling of fifty per cent. reservation on total number of
vacancies of that year.
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(5) Nothing in this article shall affect the operation of any law which provides
that the incumbent of an office in connection with the affairs of any religious
or denominational institution or any member of the governing body thereof
shall be a person professing a particular religion or belonging to a particular
denomination.

17. Abolition of Untouchability.——Untouchabilityll is abolished and its
practice in any form is forbidden. The enforcement of any disability arising out
of —Untouchabilityll shall be an offence punishable in accordance with law.

18. Abolition of titles.—(1) No title, not being a military or academic
distinction, shall be conferred by the State.

(2) No citizen of India shall accept any title from any foreign State.

(3) No person who is not a citizen of India shall, while he holds any office
of profit or trust under the State, accept without the consent of the President
any title from any foreign State.

(4) No person holding any office of profit or trust under the State shall,
without the consent of the President, accept any present, emolument, or office
of any kind from or under any foreign State.

Right to Freedom

19. Protection of certain rights regarding freedom of speech,
etc.—(1) All citizens shall have the right—

(a) to freedom of speech and expression;

(b) to assemble peaceably and without arms;

(c) to form associations or unions 1[or co-operative societies];
(d) to move freely throughout the territory of India;

(e) to reside and settle in any part of the territory of India; and

X X X %

* (g) to practise any profession, or to carry on
any occupation, trade or business.

(2) Nothing in sub-clause (a) of clause (1) shall affect the operation of any
existing law, or prevent the State from making any law, in so far as such law
imposes reasonable restrictions on the exercise of the right conferred by the
said sub-clause in the interests of the sovereignty and integrity of India, the
security of the State, friendly relations with foreign States, public order,

1. Ins. by the Constitution (Ninety-seventh Amendment) Act, 2011, s. 2 (w.e.f. 15-
2-2012).
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decency or morality, or in relation to contempt of court, defamation or
incitement to an offence.

(3) Nothing in sub-clause (b) of the said clause shall affect the operation of
any existing law in so far as it imposes, or prevent the State from making any
law imposing, in the interests of the sovereignty and integrity of India or public
order, reasonable restrictions on the exercise of the right conferred by the
said sub-clause.

(4) Nothing in sub-clause (c) of the said clause shall affect the operation of
any existing law in so far as it imposes, or prevent the State from making any
law imposing, in the interests of the sovereignty and integrity of India or public
order or morality, reasonable restrictions on the exercise of the right conferred
by the said sub-clause.

(5) Nothing in sub-clauses (d) and (e) of the said clause shall affect the
operation of any existing law in so far as it imposes, or prevent the State from
making any law imposing, reasonable restrictions on the exercise of any of
the rights conferred by the said sub-clauses either in the interests of the
general public or for the protection of the interests of any Scheduled Tribe.

(6) Nothing in sub-clause (g) of the said clause shall affect the operation of
any existing law in so far as it imposes, or prevent the State from making any
law imposing, in the interests of the general public, reasonable restrictions on
the exercise of the right conferred by the said sub-clause, and, in particular,
nothing in the said sub-clause shall affect the operation of any existing law in
so far as it relates to, or prevent the State from making any law relating to,—

(i) the professional or technical qualifications necessary for practising
any profession or carrying on any occupation, trade or business, or

(i) the carrying on by the State, or by a corporation owned or
controlled by the State, of any trade, business, industry or service, whether
to the exclusion, complete or partial, of citizens or otherwise.

20. Protection in respect of conviction for offences.—(1) No person
shall be convicted of any offence except for violation of a law in force at the
time of the commission of the Act charged as an offence, nor be subjected to
a penalty greater than that which might have been inflicted under the law in
force at the time of the commission of the offence.

(2) No person shall be prosecuted and punished for the same offence more
than once.

(3) No person accused of any offence shall be compelled to be a witness
against himself.

21. Protection of life and personal liberty.—No person shall be deprived
of his life or personal liberty except according to procedure established by law.
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1121A. Right to education.—The State shall provide free and compulsory
education to all children of the age of six to fourteen years in such manner
as the State may, by law, determine.]

22. Protection against arrest and detention in certain cases.—(1) No
person who is arrested shall be detained in custody without being informed,
as soon as may be, of the grounds for such arrest nor shall he be denied the
right to consult, and to be defended by, a legal practitioner of his choice.

2) Every person who is arrested and detained in custody shall be
produced before the nearest magistrate within a period of twenty-four hours
of such arrest excluding the time necessary for the journey from the place
of arrest to the court of the magistrate and no such person shall be detained
in custody beyond the said period without the authority of a magistrate.

(3) Nothing in clauses (1) and (2) shall apply—
(a) to any person who for the time being is an enemy alien; or

(b) to any person who is arrested or detained under any law providing
for preventive detention.

2(4) No law providing for preventive detention shall authorise the detention
of a person for a longer period than three months unless—

(a) an Advisory Board consisting of persons who are, or have been,
or are qualified to be appointed as, Judges of a High Court has reported
before the expiration of the said period of three months that there is in its
opinion sufficient cause for such detention:

Provided that nothing in this sub-clause shall authorise the detention of
any person beyond the maximum period prescribed by any law made by
Parliament under sub-clause (b) of clause (7); or

(b) such person is detained in accordance with the provisions of any
law made by Parliament under sub-clauses (a) and (b) of clause (7).

(5) When any person is detained in pursuance of an order made under any
law providing for preventive detention, the authority making the order shall,
as soon as may be, communicate to such person the grounds on which the

1 Ins. by the Constitution (Eighty-sixth Amendment) Act, 2002, s. 2 (w.e.f. 1-4-

2010).

2. On the commencement of s. 3 of the Constitution (Forty-fourth Amendment)
Act, 1978, clause (4) of art. 22 shall stand amended as directed in s. 3 of that
Act. For the text of s. 3 of that Act, see Appendix III.
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order has been made and shall afford him the earliest opportunity of making
a representation against the order.

(6) Nothing in clause (5) shall require the authority making any such order
as is referred to in that clause to disclose facts which such authority considers
to be against the public interest to disclose.

(7) Parliament may by law prescribe—

() the circumstances under which, and the class or classes of cases
in which, a person may be detained for a period longer than three months
under any law providing for preventive detention without obtaining the
opinion of an Advisory Board in accordance with the provisions of sub-
clause (a) of clause (4);

(o) the maximum period for which any person may in any class or
classes of cases be detained under any law providing for preventive
detention; and

(c) the procedure to be followed by an Advisory Board in an inquiry
under sub-clause (a) of clause (4).

Right against Exploitation

23. Prohibition of traffic in human beings and forced labour.—(1)
Traffic in human beings and begar and other similar forms of forced labour
are prohibited and any contravention of this provision shall be an offence
punishable in accordance with law.

(2) Nothing in this article shall prevent the State from imposing compulsory
service for public purposes, and in imposing such service the State shall not
make any discrimination on grounds only of religion, race, caste or class or
any of them.

24. Prohibition of employment of children in factories, etc.—No child
below the age of fourteen years shall be employed to work in any factory or
mine or engaged in any other hazardous employment.

Right to Freedom of Religion

25. Freedom of conscience and free profession, practice and
propagation of religion.—(1) Subject to public order, morality and health
and to the other provisions of this Part, all persons are equally entitled to
freedom of conscience and the right freely to profess, practise and propagate
religion.

(2) Nothing in this article shall affect the operation of any existing law or
prevent the State from making any law—

(a) regulating or restricting any economic, financial, political or other
secular activity which may be associated with religious practice;
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(b) providing for social welfare and reform or the throwing open of
Hindu religious institutions of a public character to all classes and sections
of Hindus.

Explanation I.—The wearing and carrying of kirpans shall be deemed to be
included in the profession of the Sikh religion.

Explanation II.—In sub-clause (b) of clause (2), the reference to Hindus shall
be construed as including a reference to persons professing the Sikh, Jaina
or Buddhist religion, and the reference to Hindu religious institutions shall be
construed accordingly.

26. Freedom to manage religious affairs.—Subject to public order,
morality and health, every religious denomination or any section thereof shall
have the right—

(a) to establish and maintain institutions for religious and charitable
purposes;

(b) to manage its own affairs in matters of religion;
(c) to own and acquire movable and immovable property; and (d) to
administer such property in accordance with law.

27. Freedom as to payment of taxes for promotion of any particular
religion.—No person shall be compelled to pay any taxes, the proceeds of
which are specifically appropriated in payment of expenses for the promotion
or maintenance of any particular religion or religious denomination.

28. Freedom as to attendance at religious instruction or religious
worship in certain educational institutions.—(1) No religious instruction
shall be provided in any educational institution wholly maintained out of State
funds.

(2) Nothing in clause (1) shall apply to an educational institution which is
administered by the State but has been established under any endowment or
trust which requires that religious instruction shall be imparted in such
institution.

(3) No person attending any educational institution recognised by the State
or receiving aid out of State funds shall be required to take part in any religious
instruction that may be imparted in such institution or to attend any religious
worship that may be conducted in such institution or in any premises attached
thereto unless such person or, if such person is a minor, his guardian has
given his consent thereto.

Cultural and Educational Rights

29. Protection of interests of minorities.—(1) Any section of the citizens
residing in the territory of India or any part thereof having a distinct
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language, script or culture of its own shall have the right to conserve the
same.

(2) No citizen shall be denied admission into any educational institution
maintained by the State or receiving aid out of State funds on grounds only
of religion, race, caste, language or any of them.

30. Right of minorities to establish and administer educational
institutions.—(1) All minorities, whether based on religion or language,
shall have the right to establish and administer educational institutions of
their choice.

(1A) In making any law providing for the compulsory acquisition of any
property of an educational institution established and administered by a
minority, referred to in clause (1), the State shall ensure that the amount
fixed by or determined under such law for the acquisition of such property is
such as would not restrict or abrogate the right guaranteed under that
clause.

(2) The State shall not, in granting aid to educational institutions,
discriminate against any educational institution on the ground that it is
under the management of a minority, whether based on religion or
language.

31. [Compulsory acquisition of property.]—Rep. by the Constitution
(Forty-fourth Amendment) Act, 1978, s. 6 (w.e.f. 20-6-1979).

Saving of Certain Laws

31A. Saving of laws providing for acquisition of estates, etc.—(1)
Notwithstanding anything contained in article 13, no law providing for—

(a) the acquisition by the State of any estate or of any rights therein
or the extinguishment or modification of any such rights, or

(0) the taking over of the management of any property by the State
for a limited period either in the public interest or in order to secure the
proper management of the property, or

(c) the amalgamation of two or more corporations either in the public
interest or in order to secure the proper management of any of the
corporations, or

(d)  the extinguishment or modification of any rights of managing
agents, secretaries and treasurers, managing directors, directors or
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managers of corporations, or of any voting rights of shareholders thereof,
or

(e) the extinguishment or modification of any rights accruing by virtue
of any agreement, lease or licence for the purpose of searching for, or
winning, any mineral or mineral oil, or the premature termination or
cancellation of any such agreement, lease or licence,

shall be deemed to be void on the ground that it is inconsistent with, or
takes away or abridges any of the rights conferred by article 14 or article
19:

Provided that where such law is a law made by the Legislature of a State,
the provisions of this article shall not apply thereto unless such law, having
been reserved for the consideration of the President, has received his
assent:

Provided further that where any law makes any provision for the acquisition
by the State of any estate and where any land comprised therein is held by a
person under his personal cultivation, it shall not be lawful for the State to
acquire any portion of such land as is within the ceiling limit applicable to
him under any law for the time being in force or any building or structure
standing thereon or appurtenant thereto, unless the law relating to the
acquisition of such land, building or structure, provides for payment of
compensation at a rate which shall not be less than the market value
thereof.

(2) In this article,—

(a) the expression —estatell shall, in relation to any local area, have
the same meaning as that expression or its local equivalent has in the
existing law relating to land tenures in force in that area and shall also
include—

(i) any jagir, inam or muafi or other similar grant and in the States
of Tamil Nadu and Kerala, any janmam right;

(ii) any land held under ryotwari settlement;

(iiiany land held or let for purposes of agriculture or for purposes
ancillary thereto, including waste land, forest land, land for pasture or
sites of buildings and other structures occupied by cultivators of land,
agricultural labourers and village artisans;

(b)  the expression —rightsll, in relation to an estate, shall include any
rights vesting in a proprietor, sub-proprietor, under-proprietor, tenure-
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holder, raiyat, under-raiyat or other intermediary and any rights or
privileges in respect of land revenue.

31B. Validation of certain Acts and Regulations.—Without prejudice to
the generality of the provisions contained in article 31A, none of the Acts
and Regulations specified in the Ninth Schedule nor any of the provisions
thereof shall be deemed to be void, or ever to have become void, on the
ground that such Act, Regulation or provision is inconsistent with, or takes
away or abridges any of the rights conferred by, any provisions of this Part,
and notwithstanding any judgment, decree or order of any court or Tribunal
to the contrary, each of the said Acts and Regulations shall, subject to the
power of any competent Legislature to repeal or amend it, continue in force.

31C. Saving of laws giving effect to certain directive principles.—
Notwithstanding anything contained in article 13, no law giving effect to the
policy of the State towards securing 1[all or any of the principles laid down in
Part IV] shall be deemed to be void on the ground that it is inconsistent
with, or takes away or abridges any of the rights conferred by article 14 or
article 19; 2[and no law containing a declaration that it is for giving effect to
such policy shall be called in question in any court on the ground that it does
not give effect to such policy]:

Provided that where such law is made by the Legislature of a State, the
provisions of this article shall not apply thereto unless such law, having been
reserved for the consideration of the President, has received his assent.

31D. [Saving of laws in respect of anti-national activities.] Rep. by the
Constitution (Forty-third Amendment) Act, 1977, s. 2 (w.e.f.13-4-1978).

Right to Constitutional Remedies

32. Remedies for enforcement of rights conferred by this Part.—(1)
The right to move the Supreme Court by appropriate proceedings for the
enforcement of the rights conferred by this Part is guaranteed.

1, Subs. by the Constitution (Forty-second Amendment) Act, 1976, s. 4, for —the
principles specified in clause (b) or clause (c) of article 391 (w.e.f. 3.1.1977).
Section 4 has been declared invalid by the Supreme Court in Minerva Mills Ltd. and
others vs. Union of India and others (1980) s. 2, S.C.C. 591.

2. In Kesavananda Bharati vs. the State of Kerala (1973). Supp. S.C.R.1., the

Supreme Court held the provisions in italics to be invalid.
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(2) The Supreme Court shall have power to issue directions or orders or
writs, including writs in the nature of habeas corpus, mandamus, prohibition,
guo warranto and certiorari, whichever may be appropriate, for the
enforcement of any of the rights conferred by this Part.

(3) Without prejudice to the powers conferred on the Supreme Court by
clauses (1) and (2), Parliament may by law empower any other court to
exercise within the local limits of its jurisdiction all or any of the powers
exercisable by the Supreme Court under clause (2).

(4) The right guaranteed by this article shall not be suspended except as
otherwise provided for by this Constitution.

32A. [Constitutional validity of State laws not to be considered in
proceedings under article 32.] Rep. by the Constitution (Forty-third
Amendment) Act, 1977, s. 3 (w.e.f. 13-4-1978).

33. Power of Parliament to modify the rights conferred by this Part
in their application to Forces, etc.—Parliament may, by law, determine to
what extent any of the rights conferred by this Part shall, in their application
to,—

(@) the members of the Armed Forces; or

(b) the members of the Forces charged with the maintenance of public
order; or

(c) persons employed in any bureau or other organisation established
by the State for purposes of intelligence or counter intelligence; or

(d) person employed in, or in connection with, the telecommunication
systems set up for the purposes of any Force, bureau or organisation
referred to in clauses (a) to (¢),

be restricted or abrogated so as to ensure the proper discharge of their
duties and the maintenance of discipline among them.

34. Restriction on rights conferred by this Part while martial law is
in force in any area.— Notwithstanding anything in the foregoing provisions
of this Part, Parliament may by law indemnify any person in the service of the
Union or of a State or any other person in respect of any act done by him in
connection with the maintenance or restoration of order in any area within the
territory of India where martial law was in force or validate any sentence
passed, punishment inflicted, forfeiture ordered or other act done under
martial law in such area.

35. Legislation to give effect to the provisions of this Part.—
Notwithstanding anything in this
Constitution,—
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(@) Parliament shall have, and the Legislature of a State shall not
have, power to make laws—

(i) with respect to any of the matters which under clause (3) of
article 16, clause (3) of article
32, article 33 and article 34 may be provided for by law made by
Parliament; and

(i) for prescribing punishment for those acts which are declared
to be offences under this Part,

and Parliament shall, as soon as may be after the commencement of this
Constitution, make laws for prescribing punishment for the acts referred to
in sub-clause (ii);

(b) any law in force immediately before the commencement of this
Constitution in the territory of India with respect to any of the matters
referred to in sub-clause (/) of clause (a) or providing for punishment for
any act referred to in sub-clause (ii) of that clause shall, subject to the
terms thereof and to any adaptations and modifications that may be made
therein under article 372, continue in force until altered or repealed or
amended by Parliament.

Explanation.—In this article, the expression —law in forcell has the same
meaning as in article 372.

PART IV DIRECTIVE PRINCIPLES OF STATE POLICY

36. Definition.—In this Part, unless the context otherwise requires, —the
Statell has the same meaning as in Part III.

37. Application of the principles contained in this Part.—The
provisions contained in this Part shall not be enforceable by any court, but the
principles therein laid down are nevertheless fundamental in the governance
of the country and it shall be the duty of the State to apply these principles in
making laws.

38. State to secure a social order for the promotion of welfare of the
people.—(1) The State shall strive to promote the welfare of the people by
securing and protecting as effectively as it may a social order in which justice,
social, economic and political, shall inform all the institutions of the national
life.

(2) The State shall, in particular, strive to minimise the inequalities in
income, and endeavour to eliminate inequalities in status, facilities and
opportunities, not only amongst individuals but also amongst groups of
people residing in different areas or engaged in different vocations.
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39. Certain principles of policy to be followed by the State.—
The State shall, in particular, direct its policy towards securing—

(@ that the citizens, men and women equally, have the right to an
adequate means of livelihood;

(b) that the ownership and control of the material resources of the
community are so distributed as best to subserve the common good;

(c) that the operation of the economic system does not result in the
concentration of wealth and means of production to the common
detriment;

(d) that there is equal pay for equal work for both men and women;

(e) that the health and strength of workers, men and women, and the
tender age of children are not abused and that citizens are not forced by
economic necessity to enter avocations unsuited to their age or strength;

(f) that children are given opportunities and facilities to develop in a
healthy manner and in conditions of freedom and dignity and that
childhood and youth are protected against exploitation and against moral
and material abandonment.

39A. Equal justice and free legal aid.—The State shall secure that the
operation of the legal system promotes justice, on a basis of equal
opportunity, and shall, in particular, provide free legal aid, by suitable
legislation or schemes or in any other way, to ensure that opportunities for
securing justice are not denied to any citizen by reason of economic or other
disabilities.

40. Organisation of village panchayats.—The State shall take
steps to organise village panchayats and endow them with such powers and
authority as may be necessary to enable them to function as units of self-
government.

41. Right to work, to education and to public assistance in
certain cases.—The State shall, within the limits of its economic capacity and
development, make effective provision for securing the right to work, to
education and to public assistance in cases of unemployment, old age,
sickness and disablement, and in other cases of undeserved want.

42, Provision for just and humane conditions of work and
maternity relief.—The State shall make provision for securing just and
humane conditions of work and for maternity relief.

43, Living wage, etc., for workers.—The State shall endeavour to
secure, by suitable legislation or economic organisation or in any other way,
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to all workers, agricultural, industrial or otherwise, work, a living wage,
conditions of work ensuring a decent standard of life and full enjoyment of
leisure and social and cultural opportunities and, in particular, the State shall
endeavour to promote cottage industries on an individual or co-operative basis
in rural areas.

43A. Participation of workers in management of industries.—The
State shall take steps, by suitable legislation or in any other way, to secure
the participation of workers in the management of undertakings,
establishments or other organisations engaged in any industry.

1 [43B. Promotion of co-operative societies.—The State shall endeavour
to promote voluntary formation, autonomous functioning, democratic control
and professional management of co-operative societies.]

44. Uniform civil code for the citizens.—The State shall endeavour
to secure for the citizens a uniform civil code throughout the territory of India.

45. Provision for early childhood care and education to children
below the age of six years.— The State shall endeavour to provide early
childhood care and education for all children until they complete the age of six
years.

46. Promotion of educational and economic interests of
Scheduled Castes, Scheduled Tribes and other weaker sections.—The
State shall promote with special care the educational and economic interests
of the weaker sections of the people, and, in particular, of the Scheduled
Castes and the Scheduled Tribes, and shall protect them from social injustice
and all forms of exploitation.

47. Duty of the State to raise the level of nutrition and the
standard of living and to improve public health.—The State shall regard
the raising of the level of nutrition and the standard of living of its people and
the improvement of public health as among its primary duties and, in
particular, the State shall endeavour to bring about prohibition of the
consumption except for medicinal purposes of intoxicating drinks and of drugs
which are injurious to health.

48. Organisation of agriculture and animal husbandry.—The
State shall endeavour to organise agriculture and animal husbandry on
modern and scientific lines and shall, in particular, take steps for preserving

1. Ins. by the Constitution (Ninety-seventh Amendment) Act, 2011, s. 3 (w.e.f. 15-
2-2012).
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and improving the breeds, and prohibiting the slaughter, of cows and calves
and other milch and draught cattle.

48A. Protection and improvement of environment and safeguarding
of forests and wild life.— The State shall endeavour to protect and
improve the environment and to safeguard the forests and wild life of the
country.

49. Protection of monuments and places and objects of
national importance.—It shall be the obligation of the State to protect every
monument or place or object of artistic or historic interest, declared by or
under law made by Parliament to be of national importance, from spoliation,
disfigurement, destruction, removal, disposal or export, as the case may be.

50. Separation of judiciary from executive.—The State shall take
steps to separate the judiciary from the executive in the public services of the
State.

51. Promotion of international peace and security.—The State
shall endeavour to—

(@@ promote international peace and security;
(b) maintain just and honourable relations between nations;

(c) foster respect for international law and treaty obligations in the
dealings of organised peoples with one another; and

(d) encourage settlement of international disputes by arbitration.

PART IVA
FUNDAMENTAL DUTIES

51A. Fundamental duties.—It shall be the duty of every citizen of
India—

(@) to abide by the Constitution and respect its ideals and institutions,
the National Flag and the
National Anthem;

(b) to cherish and follow the noble ideals which inspired our national
struggle for freedom;

(c) to uphold and protect the sovereignty, unity and integrity of India;

(d) to defend the country and render national service when called
upon to do so;
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(e) to promote harmony and the spirit of common brotherhood
amongst all the people of India transcending religious, linguistic and
regional or sectional diversities; to renounce practices derogatory to the
dignity of women;

() to value and preserve the rich heritage of our composite culture;

(g) to protect and improve the natural environment including forests,
lakes, rivers and wild life, and to have compassion for living creatures;

(h) to develop the scientific temper, humanism and the spirit of
inquiry and reform;

(i) to safeguard public property and to abjure violence;

(j) to strive towards excellence in all spheres of individual and
collective activity so that the nation constantly rises to higher levels of
endeavour and achievement;

(k) who is a parent or guardian to provide opportunities for education
to his child or, as the case may be, ward between the age of six and
fourteen years.

PART V
THE UNION

CHAPTER I.—THE EXECUTIVE

The President and Vice-

President
52. The President of India.—There shall be a President of India.
53. Executive power of the Union.—(1) The executive power of the

Union shall be vested in the President and shall be exercised by him either
directly or through officers subordinate to him in accordance with this
Constitution.

2) Without prejudice to the generality of the foregoing provision, the
supreme command of the Defence Forces of the Union shall be vested in the
President and the exercise thereof shall be regulated by law.

(3) Nothing in this article shall—

(@) be deemed to transfer to the President any functions conferred by
any existing law on the Government of any State or other authority; or

(b) prevent Parliament from conferring by law functions on authorities
other than the President.
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54. Election of President.—The President shall be elected by the members

of an electoral college consisting of—

(a) the elected members of both Houses of Parliament; and

(b) the elected members of the Legislative Assemblies of the States.

Explanation.—In this article and in article 55, —Statell includes the
National Capital Territory of Delhi and the Union territory of
*Pondicherry.

55. Manner of election of President.—(1) As far as practicable, there

shall be uniformity in the scale of representation of the different States at the
election of the President.

(2) For the purpose of securing such uniformity among the States inter se as
well as parity between the States as a whole and the Union, the number of
votes which each elected member of Parliament and of the Legislative
Assembly of each State is entitled to cast at such election shall be
determined in the following manner:—

*

() every elected member of the Legislative Assembly of a State shall
have as many votes as there are multiples of one thousand in the quotient
obtained by dividing the population of the State by the total humber of the
elected members of the Assembly;

(o) if, after taking the said multiples of one thousand, the remainder
is not less than five hundred, then the vote of each member referred to in
sub-clause (a) shall be further increased by one;

() each elected member of either House of Parliament shall have
such number of votes as may be obtained by dividing the total humber of
votes assigned to the members of the Legislative Assemblies of the States
under sub-clauses (a) and (b) by the total number of the elected members
of both Houses of Parliament, fractions exceeding one-half being counted
as one and other fractions being disregarded.

Now Puducherry vide the Pondicherry (Alteration of Name) Act, 2006, s.3
(w.e.f. 1-10-2006).

(3) The election of the President shall be held in accordance with the system
of proportional representation by means of the single transferable vote and
the voting at such election shall be by secret ballot.

Explanation.—In this article, the expression —populationll means the
population as ascertained at the last preceding census of which the relevant
figures have been published:
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Provided that the reference in this Explanation to the last preceding census
of which the relevant figures have been published shall, until the relevant
figures for the first census taken after the year 2026 have been published,
be construed as a reference to the 1971 census.

56. Term of office of President.—(1) The President shall hold
office for a term of five years from the date on which he enters upon
his office: Provided that—

(a) the President may, by writing under his hand
addressed to the Vice-President, resign his office;

(b) the President may, for violation of the Constitution, be
removed from office by impeachment in the manner provided in
article 61;

(c) the President shall, notwithstanding the expiration of
his term, continue to hold office until his successor enters upon
his office.

(2) Any resignation addressed to the Vice-President under clause (a) of the
proviso to clause (1) shall forthwith be communicated by him to the Speaker
of the House of the People.

57. Eligibility for re-election.—A person who holds, or who
has held, office as President shall, subject to the other provisions of
this Constitution, be eligible for re-election to that office.

58. Qualifications for election as President.—(1) No person
shall be eligible for election as President unless he—
(a) is a citizen of India,
(b) has completed the age of thirty-five years, and
(c) is qualified for election as a member of the House of
the People.

(2) A person shall not be eligible for election as President if he holds any
office of profit under the Government of India or the Government of any
State or under any local or other authority subject to the control of any of
the said Governments.

Explanation.—For the purposes of this article, a person shall not be deemed
to hold any office of profit by reason only that he is the President or Vice-
President of the Union or the Governor of any State or is a Minister either for
the Union or for any State.

199



59. Conditions of President's office.—(1) The President shall
not be a member of either House of Parliament or of a House of the
Legislature of any State, and if a member of either House of Parliament
or of a House of the Legislature of any State be elected President, he
shall be deemed to have vacated his seat in that House on the date on
which he enters upon his office as President.

(20  The President shall not hold any other office of profit.

(3) The President shall be entitled without payment of rent to the use

of his official residences and shall be also entitled to such emoluments,
allowances and privileges as may be determined by Parliament by law and,
until provision in that behalf is so made, such emoluments, allowances and
privileges as are specified in the Second Schedule.

(4) The emoluments and allowances of the President shall not be

diminished during his term of office.

60. Oath or affirmation by the President.—Every President
and every person acting as President or discharging the functions of
the President shall, before entering upon his office, make and
subscribe in the presence of the Chief Justice of India or, in his
absence, the senior-most Judge of the Supreme Court available, an
oath or affirmation in the following form, that is to say—

—I, A.B., do swear in the name of God that I will faithfully

execute the office solemnly affirm

of President (or discharge the functions of the President) of India and will to
the best of my ability preserve, protect and defend the Constitution and
the law and that I will devote myself to the service and wellbeing of
the people of India.".

61. Procedure for impeachment of the President.—(1)
When a President is to be impeached for violation of the Constitution,
the charge shall be preferred by either House of Parliament.

(2) No such charge shall be preferred unless—

(a) the proposal to prefer such charge is contained in a
resolution which has been moved after at least fourteen days'
notice in writing signed by not less than one-fourth of the total
number of members of the House has been given of their
intention to move the resolution, and

(b) such resolution has been passed by a majority of not
less than two-thirds of the total membership of the House.

(3) When a charge has been so preferred by either House of Parliament, the
other House shall investigate the charge or cause the charge to be
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investigated and the President shall have the right to appear and to be
represented at such investigation.

(4) If as a result of the investigation a resolution is passed by a majority of
not less than two-thirds of the total membership of the House by which the
charge was investigated or caused to be investigated, declaring that the
charge preferred against the President has been sustained, such resolution
shall have the effect of removing the President from his office as from the date
on which the resolution is so passed.

62. Time of holding election to fill vacancy in the office of
President and the term of office of person elected to fill casual
vacancy.—(1) An election to fill a vacancy caused by the expiration of
the term of office of President shall be completed before the expiration
of the term.

(2) An election to fill a vacancy in the office of President occurring by reason
of his death, resignation or removal, or otherwise shall be held as soon as
possible after, and in no case later than six months from, the date of
occurrence of the vacancy; and the person elected to fill the vacancy shall,
subject to the provisions of article 56, be entitled to hold office for the full
term of five years from the date on which he enters upon his office.

63. The Vice-President of India.—There shall be a Vice-
President of India.

64. The Vice-President to be ex officio Chairman of the
Council of States.—The Vice-President shall be ex officio Chairman
of the Council of the States and shall not hold any other office of profit:

Provided that during any period when the Vice-President acts as President or
discharges the functions of the President under article 65, he shall not
perform the duties of the office of Chairman of the Council of States and
shall not be entitled to any salary or allowance payable to the Chairman of
the Council of States under article 97.

65. The Vice-President to act as President or to
discharge his functions during casual vacancies in the office,
or during the absence, of President.—(1) In the event of the
occurrence of any vacancy in the office of the President by reason of
his death, resignation or removal, or otherwise, the Vice-President
shall act as President until the date on which a new President elected
in accordance with the provisions of this Chapter to fill such vacancy
enters upon his office.

(2) When the President is unable to discharge his functions owing to
absence, illness or any other cause, the Vice-President shall discharge his
functions until the date on which the President resumes his duties.
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(3) The Vice-President shall, during, and in respect of, the period while he
is so acting as, or discharging the functions of, President, have all the powers
and immunities of the President and be entitled to such emoluments,
allowances and privileges as may be determined by Parliament by law and,
until provision in that behalf is so made, such emoluments, allowances and
privileges as are specified in the Second Schedule.

66. Election of Vice-President.—(1) The Vice-President shall
be elected by the members of an electoral college consisting of the
members of both Houses of Parliament in accordance with the system
of proportional representation by means of the single transferable vote
and the voting at such election shall be by secret ballot.

2 The Vice-President shall not be a member of either House of
Parliament or of a House of the Legislature of any State, and if a member of
either House of Parliament or of a House of the Legislature of any State be
elected Vice-President, he shall be deemed to have vacated his seat in that
House on the date on which he enters upon his office as Vice-President.

(3) No person shall be eligible for election as Vice-President unless
he—
(a) is a citizen of India;
(b) has completed the age of thirty-five years; and
(c) is qualified for election as a member of the Council of
States.

(4) A person shall not be eligible for election as Vice-President if he holds
any office of profit under the Government of India or the Government of any
State or under any local or other authority subject to the control of any of
the said Governments.

Explanation.—For the purposes of this article, a person shall not be deemed
to hold any office of profit by reason only that he is the President or Vice-
President of the Union or the Governor of any State or is a Minister either for
the Union or for any State.

67. Term of office of Vice-President.—The Vice-President
shall hold office for a term of five years from the date on which he
enters upon his office:

Provided that—

(a) a Vice-President may, by writing under his hand
addressed to the President, resign his office;

(b) a Vice-President may be removed from his office by a
resolution of the Council of States passed by a majority of all the
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then members of the Council and agreed to by the House of the
People; but no resolution for the purpose of this clause shall be
moved unless at least fourteen days' notice has been given of
the intention to move the resolution;

(c) a Vice-President shall, notwithstanding the expiration
of his term, continue to hold office until his successor enters
upon his office.

68. Time of holding election to fill vacancy in the office of
Vice-President and the term of office of person elected to fill
casual vacancy.—(1) An election to fill a vacancy caused by the
expiration of the term of office of Vice-President shall be completed
before the expiration of the term.

(2) An election to fill a vacancy in the office of Vice-President occurring by
reason of his death, resignation or removal, or otherwise shall be held as
soon as possible after the occurrence of the vacancy, and the person elected
to fill the vacancy shall, subject to the provisions of article 67, be entitled to
hold office for the full term of five years from the date on which he enters
upon his office.

69. Oath or affirmation by the Vice-President.—Every Vice-
President shall, before entering upon his office, make and subscribe
before the President, or some person appointed in that behalf by
him, an oath or affirmation in the following form, that is to say—

—I, A.B., do swear in the name of God that I will bear true faith

and solemnly affirm

allegiance to the Constitution of India as by law established and that I will
faithfully discharge the duty upon
which I am about to enter.ll.

70. Discharge of President's functions in other
contingencies.—Parliament may make such provisions as it thinks fit
for the discharge of the functions of the President in any contingency
not provided for in this Chapter.

71. Matters relating to, or connected with, the election of
a President or Vice-President.—(1) All doubts and disputes arising
out of or in connection with the election of a President or Vice-President
shall be inquired into and decided by the Supreme Court whose
decision shall be final.

(2) If the election of a person as President or Vice-President is declared void
by the Supreme Court, acts done by him in the exercise and performance of
the powers and duties of the office of President or Vice-President, as the case
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may be, on or before the date of the decision of the Supreme Court shall not
be invalidated by reason of that declaration.

(3) Subject to the provisions of this Constitution, Parliament may by law
regulate any matter relating to or connected with the election of a President
or Vice-President.

(4) The election of a person as President or Vice-President shall not be called
in question on the ground of the existence of any vacancy for whatever reason
among the members of the electoral college electing him.

72. Power of President to grant pardons, etc., and to
suspend, remit or commute sentences in certain cases.—(1) The
President shall have the power to grant pardons, reprieves, respites or
remissions of punishment or to suspend, remit or commute the
sentence of any person convicted of any offence—

(a) in all cases where the punishment or sentence is by a
Court Martial;

(b) in all cases where the punishment or sentence is for
an offence against any law relating to a matter to which the
executive power of the Union extends;

(c) in all cases where the sentence is a sentence of death.

(2) Nothing in sub-clause (a) of clause (1) shall affect the power conferred
by law on any officer of the Armed Forces of the Union to suspend, remit or
commute a sentence passed by a Court Martial.

(3) Nothing in sub-clause (c¢) of clause (1) shall affect the power to suspend,
remit or commute a sentence of death exercisable by the Governor of a State
under any law for the time being in force.

73. Extent of executive power of the Union.—(1) Subject to
the provisions of this Constitution, the executive power of the Union
shall extend—

() to the matters with respect to which Parliament has
power to make laws; and

(b) to the exercise of such rights, authority and
jurisdiction as are exercisable by the Government of India by
virtue of any treaty or agreement:

Provided that the executive power referred to in sub-clause (a) shall not,
save as expressly provided in this Constitution or in any law made by
Parliament, extend in any State to matters with respect to which the
Legislature of the State has also power to make laws.
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(2) Until otherwise provided by Parliament, a State and any officer or
authority of a State may, notwithstanding anything in this article, continue
to exercise in matters with respect to which Parliament has power to make
laws for that State such executive power or functions as the State or officer
or authority thereof could exercise immediately before the commencement
of this Constitution.

Council of Ministers

74. Council of Ministers to aid and advise President.—(1)
There shall be a Council of Ministers with the Prime Minister at the
head to aid and advise the President who shall, in the exercise of his
functions, act in accordance with such advice:

Provided that the President may require the Council of Ministers to
reconsider such advice, either generally or otherwise, and the President shall
act in accordance with the advice tendered after such reconsideration.

(2) The question whether any, and if so what, advice was tendered by
Ministers to the President shall not be inquired into in any court.

75. Other provisions as to Ministers.—(1) The Prime Minister
shall be appointed by the President and the other Ministers shall be
appointed by the President on the advice of the Prime Minister.

(1A) The total number of Ministers, including the Prime Minister, in the
Council of Ministers shall not exceed fifteen per cent. of the total number of
members of the House of the People.

(1B) A member of either House of Parliament belonging to any political party
who is disqualified for being a member of that House under paragraph 2 of
the Tenth Schedule shall also be disqualified to be appointed as a Minister
under clause (1) for duration of the period commencing from the date of his
disqualification till the date on which the term of his office as such member
would expire or where he contests any election to either House of Parliament
before the expiry of such period, till the date on which he is declared
elected, whichever is earlier.

(2) The Ministers shall hold office during the pleasure of the President.

(3) The Council of Ministers shall be collectively responsible to the House of
the People.

(4) Before a Minister enters upon his office, the President shall administer
to him the oaths of office and of secrecy according to the forms set out for the
purpose in the Third Schedule.

205



(5) A Minister who for any period of six consecutive months is not a member
of either House of Parliament shall at the expiration of that period cease to be
a Minister.

(6) The salaries and allowances of Ministers shall be such as Parliament may
from time to time by law determine and, until Parliament so determines, shall
be as specified in the Second Schedule.

The Attorney-General for India

76. Attorney-General for India.—(1) The President shall
appoint a person who is qualified to be appointed a Judge of the
Supreme Court to be Attorney-General for India.

(2) It shall be the duty of the Attorney-General to give advice to the
Government of India upon such legal matters, and to perform such other
duties of a legal character, as may from time to time be referred or assigned
to him by the President, and to discharge the functions conferred on him by
or under this Constitution or any other law for the time being in force.

(3) In the performance of his duties the Attorney-General shall have right
of audience in all courts in the territory of India.

(4) The Attorney-General shall hold office during the pleasure of the
President, and shall receive such remuneration as the President may
determine.

Conduct of Government Business

77. Conduct of business of the Government of India.—(1)
All executive action of the Government of India shall be expressed to
be taken in the name of the President.

(2) Orders and other instruments made and executed in the name of the
President shall be authenticated in such manner as may be specified in rules?!
to be made by the President, and the validity of an order or instrument which
is so authenticated shall not be called in question on the ground that it is not
an order or instrument made or executed by the President.

(3) The President shall make rules for the more convenient transaction of
the business of the Government of India, and for the allocation among
Ministers of the said business.

1, See Notification No. S. O. 2297, dated the 3rd November, 1958, Gazette of India,
Extraordinary, 1958, Pt. II, Sec. 3 (ii), p. 1315, as amended from time to

time.
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* * * *
b3

78. Duties of Prime Minister as respects the furnishing of
information to the President, etc.—It shall be the duty of the Prime
Minister—

() to communicate to the President all decisions of the Council of
Ministers relating to the administration of the affairs of the Union and
proposals for legislation;

(b) to furnish such information relating to the administration of the
affairs of the Union and proposals for legislation as the President may call
for; and

(c) if the President so requires, to submit for the consideration of the
Council of Ministers any matter on which a decision has been taken by a
Minister but which has not been considered by the Council.

CHAPTER II.—PARLIAMENT
General

79. Constitution of Parliament.—There shall be a Parliament for the
Union which shall consist of the President and two Houses to be known
respectively as the Council of States and the House of the People.

80. Composition of the Council of States.—(1) The Council of States
shall consist of—

(a) twelve members to be nominated by the President in accordance
with the provisions of clause (3); and

(o) not more than two hundred and thirty-eight representatives of the
States and of the Union territories.

(2) The allocation of seats in the Council of States to be filled by
representatives of the States and of the Union territories shall be in
accordance with the provisions in that behalf contained in the Fourth Schedule.

(3) The members to be nominated by the President under sub-clause (a) of
clause (1) shall consist of persons having special knowledge or practical
experience in respect of such matters as the following, namely: —

Literature, science, art and social service.

(4) The representatives of each State in the Council of States shall be
elected by the elected members of the Legislative Assembly of the State in
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accordance with the system of proportional representation by means of the
single transferable vote.

(5) The representatives of the Union territories in the Council of States shall
be chosen in such manner as Parliament may by law prescribe.

81. Composition of the House of the People.—(1) Subject to the
provisions of article 331, the House of the People shall consist of—

(a) not more than five hundred and thirty members chosen by direct
election from territorial constituencies in the States, and

(b) not more than twenty members to represent the Union territories,
chosen in such manner as Parliament may by law provide.

2) For the purposes of sub-clause (a) of clause (1),—

() there shall be allotted to each State a number of seats in the
House of the People in such manner that the ratio between that number
and the population of the State is, so far as practicable, the same for all
States; and

(o) each State shall be divided into territorial constituencies in such
manner that the ratio between the population of each constituency and the
number of seats allotted to it is, so far as practicable, the same throughout
the State:

Provided that the provisions of sub-clause (a) of this clause shall not be
applicable for the purpose of allotment of seats in the House of the People
to any State so long as the population of that State does not exceed six
millions.

(3) In this article, the expression —populationll means the population
as ascertained at the last preceding census of which the relevant figures
have been published:

Provided that the reference in this clause to the last preceding census of
which the relevant figures have been published shall, until the relevant
figures for the first census taken after the year 2026 have been published,
be construed,—

(i) for the purposes of sub-clause (a) of clause (2) and the proviso to
that clause, as a reference to the 1971 census; and

(i) for the purposes of sub-clause (b) of clause (2) as a reference to
the 2001 census.
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82. Readjustment after each census.—Upon the completion of each
census, the allocation of seats in the House of the People to the States and
the division of each State into territorial constituencies shall be readjusted by
such authority and in such manner as Parliament may by law determine:

Provided that such readjustment shall not affect representation in the House
of the People until the dissolution of the then existing House:

Provided further that such readjustment shall take effect from such date as
the President may, by order, specify and until such readjustment takes
effect, any election to the House may be held on the basis of the territorial
constituencies existing before such readjustment:

Provided also that until the relevant figures for the first census taken after
the year 2026 have been published, it shall not be necessary to readjust—

(i) the allocation of seats in the House of the People to the States as
readjusted on the basis of the 1971 census; and

(i) the division of each State into territorial constituencies as may be

readjusted on the basis of the 2001 census, under this article.

83. Duration of Houses of Parliament.—(1) The Council of States shall
not be subject to dissolution, but as nearly as possible one-third of the
members thereof shall retire as soon as may be on the expiration of every
second year in accordance with the provisions made in that behalf by
Parliament by law.

(2) The House of the People, unless sooner dissolved, shall continue for five
years from the date appointed for its first meeting and no longer and the
expiration of the said period of five years shall operate as a dissolution of the
House:

Provided that the said period may, while a Proclamation of Emergency is in

operation, be extended by Parliament by law for a period not exceeding one
year at a time and not extending in any case beyond a period of six months
after the Proclamation has ceased to operate.

84. Qualification for membership of Parliament.—A person shall not be
qualified to be chosen to fill a seat in Parliament unless he—

() is a citizen of India, and makes and subscribes before some person
authorised in that behalf by the Election Commission an oath or affirmation
according to the form set out for the purpose in the Third Schedule;
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(o) is, in the case of a seat in the Council of States, not less than thirty
years of age and, in the case of a seat in the House of the People, not less
than twenty-five years of age; and

(c) possesses such other qualifications as may be prescribed in that
behalf by or under any law made by Parliament.

85. Sessions of Parliament, prorogation and dissolution.—(1) The
President shall from time to time summon each House of Parliament to meet
at such time and place as he thinks fit, but six months shall not intervene
between its last sitting in one session and the date appointed for its first sitting
in the next session.

(2) The President may from time
to time— (a) prorogue the
Houses or either House; (b)
dissolve the House of the
People.

86. Right of President to address and send messages to Houses.—(1)
The President may address either House of Parliament or both Houses
assembled together, and for that purpose require the attendance of
members.

(2) The President may send messages to either House of Parliament,
whether with respect to a Bill then pending in Parliament or otherwise, and a
House to which any message is so sent shall with all convenient despatch
consider any matter required by the message to be taken into consideration.

87. Special address by the President.—(1) At the commencement of the
first session after each general election to the House of the People and at the
commencement of the first session of each year the President shall address
both Houses of Parliament assembled together and inform Parliament of the
causes of its summons.

(2) Provision shall be made by the rules regulating the procedure of either
House for the allotment of time for discussion of the matters referred to in
such address.

88. Rights of Ministers and Attorney-General as respects Houses.—
Every Minister and the Attorney-General of India shall have the right to speak
in, and otherwise to take part in the proceedings of, either House, any joint
sitting of the Houses, and any committee of Parliament of which he may be
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named a member, but shall not by virtue of this article be entitled to vote.
Officers of Parliament

89. The Chairman and Deputy Chairman of the Council of States.—
(1) The Vice- President of India shall be ex officio Chairman of the Council of
States.

(2) The Council of States shall, as soon as may be, choose a member of the
Council to be Deputy Chairman thereof and, so often as the office of Deputy
Chairman becomes vacant, the Council shall choose another member to be
Deputy Chairman thereof.

90. Vacation and resignation of, and removal from, the office of
Deputy Chairman.—A member holding office as Deputy Chairman of the
Council of States—

(@) shall vacate his office if he ceases to be a member of the Council;

(b) may at any time, by writing under his hand addressed to the
Chairman, resign his office; and

(c) may be removed from his office by a resolution of the Council
passed by a majority of all the then members of the Council:

Provided that no resolution for the purpose of clause (c¢) shall be moved
unless at least fourteen days' notice has been given of the intention to
move the resolution.

91. Power of the Deputy Chairman or other person to perform the
duties of the office of, or to act as, Chairman.—(1) While the office of
Chairman is vacant, or during any period when the Vice-President is
acting as, or discharging the functions of, President, the duties of the office
shall be performed by the Deputy Chairman, or, if the office of Deputy
Chairman is also vacant, by such member of the Council of States as the
President may appoint for the purpose.

(2) During the absence of the Chairman from any sitting of the Council of
States the Deputy Chairman, or, if he is also absent, such person as may be
determined by the rules of procedure of the Council, or, if no such person is
present, such other person as may be determined by the Council, shall act
as Chairman.

92. The Chairman or the Deputy Chairman not to preside while a
resolution for his removal from office is under consideration.—(1) At
any sitting of the Council of States, while any resolution for the removal of
the Vice-President from his office is under consideration, the Chairman, or
while any resolution for the removal of the Deputy Chairman from his office
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is under consideration, the Deputy Chairman, shall not, though he is
present, preside, and the provisions of clause (2) of article 91 shall apply in
relation to every such sitting as they apply in relation to a sitting from which
the Chairman, or, as the case may be, the Deputy Chairman, is absent.

(2) The Chairman shall have the right to speak in, and otherwise to take part
in the proceedings of, the Council of States while any resolution for the
removal of the Vice-President from his office is under consideration in the
Council, but, notwithstanding anything in article 100, shall not be entitled to
vote at all on such resolution or on any other matter during such
proceedings.

93. The Speaker and Deputy Speaker of the House of the People.—
The House of the People shall, as soon as may be, choose two members of
the House to be respectively Speaker and Deputy Speaker thereof and, so
often as the office of Speaker or Deputy Speaker becomes vacant, the House
shall choose another member to be Speaker or Deputy Speaker, as the case
may be.

94. Vacation and resignation of, and removal from, the offices of
Speaker and Deputy
Speaker.—A member holding office as Speaker or Deputy Speaker of the
House of the People—

() shall vacate his office if he ceases to be a member of the House
of the People;

(b) may at any time, by writing under his hand addressed, if such
member is the Speaker, to the Deputy Speaker, and if such member is the
Deputy Speaker, to the Speaker, resign his office; and

(c) may be removed from his office by a resolution of the House of
the People passed by a majority of all the then members of the House:

Provided that no resolution for the purpose of clause (c¢) shall be moved
unless at least fourteen days' notice has been given of the intention to
move the resolution:

Provided further that, whenever the House of the People is dissolved, the
Speaker shall not vacate his office until immediately before the first
meeting of the House of the People after the dissolution.

95. Power of the Deputy Speaker or other person to perform the
duties of the office of, or to act as, Speaker.—(1) While the office of
Speaker is vacant, the duties of the office shall be performed by the Deputy
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Speaker or, if the office of Deputy Speaker is also vacant, by such member of
the House of the People as the President may appoint for the purpose.

(2) During the absence of the Speaker from any sitting of the House of the
People the Deputy Speaker or, if he is also absent, such person as may be
determined by the rules of procedure of the House, or, if no such person is
present, such other person as may be determined by the House, shall act as
Speaker.

96. The Speaker or the Deputy Speaker not to preside while a
resolution for his removal from office is under consideration.—(1) At
any sitting of the House of the People, while any resolution for the removal
of the Speaker from his office is under consideration, the Speaker, or while
any resolution for the removal of the Deputy Speaker from his office is under
consideration, the Deputy Speaker, shall not, though he is present, preside,
and the provisions of clause (2) of article 95 shall apply in relation to every
such sitting as they apply in relation to a sitting from which the Speaker, or,
as the case may be, the Deputy Speaker, is absent.

(2) The Speaker shall have the right to speak in, and otherwise to take part
in the proceedings of, the House of the People while any resolution for his
removal from office is under consideration in the House and shall,
notwithstanding anything in article 100, be entitled to vote only in the first
instance on such resolution or on any other matter during such proceedings
but not in the case of an equality of votes.

97. Salaries and allowances of the Chairman and Deputy Chairman
and the Speaker and Deputy Speaker.—There shall be paid to the
Chairman and the Deputy Chairman of the Council of States, and to the
Speaker and the Deputy Speaker of the House of the People, such salaries
and allowances as may be respectively fixed by Parliament by law and, until
provision in that behalf is so made, such salaries and allowances as are
specified in the Second Schedule.

98. Secretariat of Parliament.—(1) Each House of Parliament shall have
a separate secretarial staff:

Provided that nothing in this clause shall be construed as preventing the
creation of posts common to both Houses of Parliament.

(2) Parliament may by law regulate the recruitment, and the conditions of
service of persons appointed, to the secretarial staff of either House of
Parliament.

(3) Until provision is made by Parliament under clause (2), the President
may, after consultation with the Speaker of the House of the People or the
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Chairman of the Council of States, as the case may be, make rules regulating
the recruitment, and the conditions of service of persons appointed, to the
secretarial staff of the House of the People or the Council of States, and any
rules so made shall have effect subject to the provisions of any law made
under the said clause. Conduct of Business

99. Oath or affirmation by members.—Every member of either House of
Parliament shall, before taking his seat, make and subscribe before the
President, or some person appointed in that behalf by him, an oath or
affirmation according to the form set out for the purpose in the Third Schedule.

100. Voting in Houses, power of Houses to act notwithstanding
vacancies and quorum.— (1) Save as otherwise provided in this
Constitution, all questions at any sitting of either House or joint sitting of the
Houses shall be determined by a majority of votes of the members present
and voting, other than the Speaker or person acting as Chairman or Speaker.

The Chairman or Speaker, or person acting as such, shall not vote in the
first instance, but shall have and exercise a casting vote in the case of an
equality of votes.

(2) Either House of Parliament shall have power to act notwithstanding any
vacancy in the membership thereof, and any proceedings in Parliament shall
be valid notwithstanding that it is discovered subsequently that some person
who was not entitled so to do sat or voted or otherwise took part in the
proceedings.

(3) Until Parliament by law otherwise provides, the quorum to constitute a
meeting of either House of Parliament shall be one-tenth of the total number
of members of the House.

(4) If at any time during a meeting of a House there is no quorum, it shall
be the duty of the Chairman or Speaker, or person acting as such, either to
adjourn the House or to suspend the meeting until there is a quorum.

Disqualifications of Members

101. Vacation of seats.—(1) No person shall be a member of both Houses
of Parliament and provision shall be made by Parliament by law for the
vacation by a person who is chosen a member of both Houses of his seat in
one House or the other.

(2) No person shall be a member both of Parliament and of a House of the
Legislature of a State, and if a person is chosen a member both of Parliament
and of a House of the Legislature of a State, then, at the expiration of such
period as may be specified in rules made by the President, that person's seat
in Parliament shall become vacant, unless he has previously resigned his seat
in the Legislature of the State.
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(3) If a member of either House of Parliament—

(a) becomes subject to any of the disqualifications mentioned in
clause (1) or clause (2) of article

102, or

(b) resigns his seat by writing under his hand addressed to the

Chairman or the Speaker, as the case may be, and his resignation is
accepted by the Chairman or the Speaker, as the case may be,

his seat shall thereupon become vacant:

Provided that in the case of any resignation referred to in sub-clause (b), if
from information received or otherwise and after making such inquiry as he
thinks fit, the Chairman or the Speaker, as the case may be, is satisfied that
such resignation is not voluntary or genuine, he shall not accept such
resignation.

(4) If for a period of sixty days a member of either House of Parliament is
without permission of the House absent from all meetings thereof, the House
may declare his seat vacant:

Provided that in computing the said period of sixty days no account shall be
taken of any period during which the House is prorogued or is adjourned for
more than four consecutive days.

102. Disqualifications for membership.—(1) A person shall be
disqualified for being chosen as, and for being, a member of either House of
Parliament—

(@ if he holds any office of profit under the Government of India or
the Government of any
State, other than an office declared by Parliament by law not to disqualify
its holder;

(b) if he is of unsound mind and stands so declared by a competent
court;

(c) if he is an undischarged insolvent;

(d) if he is not a citizen of India, or has voluntarily acquired the
citizenship of a foreign State, or is under any acknowledgment of
allegiance or adherence to a foreign State; (e) if he is so disqualified by
or under any law made by Parliament.

Explanation.—For the purposes of this clause a person shall not be deemed
to hold an office of profit under the Government of India or the Government
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of any State by reason only that he is a Minister either for the Union or for
such State.

(2) A person shall be disqualified for being a member of either House of
Parliament if he is so disqualified under the Tenth Schedule.

103. Decision on questions as to disqualifications of members.—(1) If
any question arises as to whether a member of either House of Parliament
has become subject to any of the disqualifications mentioned in clause (1) of
article 102, the question shall be referred for the decision of the President
and his decision shall be final.

(2) Before giving any decision on any such question, the President shall
obtain the opinion of the Election Commission and shall act according to
such opinion.

104. Penalty for sitting and voting before making oath or
affirmation under article 99 or when not qualified or when
disqualified.—If a person sits or votes as a member of either House of
Parliament before he has complied with the requirements of article 99, or
when he knows that he is not qualified or that he is disqualified for
membership thereof, or that he is prohibited from so doing by the provisions
of any law made by Parliament, he shall be liable in respect of each day on
which he so sits or votes to a penalty of five hundred rupees to be recovered
as a debt due to the Union.

Powers, Privileges and Immunities of Parliament and its Members

105. Powers, privileges, etc., of the Houses of Parliament and of
the members and committees thereof.—(1) Subject to the provisions of
this Constitution and to the rules and standing orders regulating the procedure
of Parliament, there shall be freedom of speech in Parliament.

(2) No member of Parliament shall be liable to any proceedings in any court
in respect of anything said or any vote given by him in Parliament or any
committee thereof, and no person shall be so liable in respect of the
publication by or under the authority of either House of Parliament of any
report, paper, votes or proceedings.

(3) In other respects, the powers, privileges and immunities of each House
of Parliament, and of the members and the committees of each House, shall
be such as may from time to time be defined by Parliament by law, and, until
so defined, shall be those of that House and of its members and committees
immediately before the coming into force of section 15 of the Constitution
(Forty-fourth Amendment) Act, 1978.

(4) The provisions of clauses (1), (2) and (3) shall apply in relation to
persons who by virtue of this Constitution have the right to speak in, and
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otherwise to take part in the proceedings of, a House of Parliament or any
committee thereof as they apply in relation to members of Parliament.

106. Salaries and allowances of members.—Members of either
House of Parliament shall be entitled to receive such salaries and allowances
as may from time to time be determined by Parliament by law and, until
provision in that respect is so made, allowances at such rates and upon such
conditions as were immediately before the commencement of this Constitution
applicable in the case of members of the Constituent Assembly of the
Dominion of India.

Legislative Procedure

107. Provisions as to introduction and passing of Bills.—(1)
Subject to the provisions of articles 109 and 117 with respect to Money Bills
and other financial Bills, a Bill may originate in either House of Parliament.

(2) Subject to the provisions of articles 108 and 109, a Bill shall not be
deemed to have been passed by the Houses of Parliament unless it has been
agreed to by both Houses, either without amendment or with such
amendments only as are agreed to by both Houses.

(3) A Bill pending in Parliament shall not lapse by reason of the prorogation
of the Houses.

(4) A Bill pending in the Council of States which has not been passed by the
House of the People shall not lapse on a dissolution of the House of the People.

(5) A Bill which is pending in the House of the People, or which having been
passed by the House of the People is pending in the Council of States, shall,
subject to the provisions of article 108, lapse on a dissolution of the House of
the People.

108. Joint sitting of both Houses in certain cases.—(1) If after a Bill
has been passed by one House and transmitted to the other House—

(@) the Bill is rejected by the other House; or

(b) the Houses have finally disagreed as to the amendments to be
made in the Bill; or

(c) more than six months elapse from the date of the reception of the
Bill by the other House without the Bill being passed by it,

the President may, unless the Bill has elapsed by reason of a dissolution of
the House of the People, notify to the Houses by message if they are sitting
or by public notification if they are not sitting, his intention to summon them
to meet in a joint sitting for the purpose of deliberating and voting on the
Bill:

Provided that nothing in this clause shall apply to a Money Bill.
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(2) In reckoning any such period of six months as is referred to in clause
(1), no account shall be taken of any period during which the House referred
to in sub-clause (c) of that clause is prorogued or adjourned for more than
four consecutive days.

(3) Where the President has under clause (1) notified his intention of
summoning the Houses to meet in a joint sitting, neither House shall proceed
further with the Bill, but the President may at any time after the date of his
notification summon the Houses to meet in a joint sitting for the purpose
specified in the notification and, if he does so, the Houses shall meet
accordingly.

(4) If at the joint sitting of the two Houses the Bill, with such amendments,
if any, as are agreed to in joint sitting, is passed by a majority of the total
number of members of both Houses present and voting, it shall be deemed
for the purposes of this Constitution to have been passed by both Houses:
Provided that at a joint sitting—

(a) if the Bill, having been passed by one House, has not been passed
by the other House with amendments and returned to the House in which
it originated, no amendment shall be proposed to the
Bill other than such amendments (if any) as are made necessary by the
delay in the passage of the

Bill;

(o) if the Bill has been so passed and returned, only such amendments
as aforesaid shall be proposed to the Bill and such other amendments as
are relevant to the matters with respect to which the Houses have not
agreed;

and the decision of the person presiding as to the amendments which are
admissible under this clause shall be final.

(5) A joint sitting may be held under this article and a Bill passed thereat,
notwithstanding that a dissolution of the House of the People has intervened
since the President notified his intention to summon the Houses to meet
therein.

109. Special procedure in respect of Money Bills.—(1) A Money Bill
shall not be introduced in the Council of States.

(2) After a Money Bill has been passed by the House of the People it shall
be transmitted to the Council of States for its recommendations and the
Council of States shall within a period of fourteen days from the date of its
receipt of the Bill return the Bill to the House of the People with its
recommendations and the House of the People may thereupon either accept
or reject all or any of the recommendations of the Council of States.
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(3) If the House of the People accepts any of the recommendations of the
Council of States, the Money Bill shall be deemed to have been passed by both
Houses with the amendments recommended by the Council of States and
accepted by the House of the People.

(4) If the House of the People does not accept any of the recommendations
of the Council of States, the Money Bill shall be deemed to have been passed
by both Houses in the form in which it was passed by the House of the People
without any of the amendments recommended by the Council of States.

(5) If a Money Bill passed by the House of the People and transmitted to the
Council of States for its recommendations is not returned to the House of the
People within the said period of fourteen days, it shall be deemed to have
been passed by both Houses at the expiration of the said period in the form
in which it was passed by the House of the People.

110. Definition of —Money Billsll.—(1) For the purposes of this Chapter,
a Bill shall be deemed to be a Money BiIll if it contains only provisions dealing
with all or any of the following matters, namely: —

(a) the imposition, abolition, remission, alteration or regulation of any
tax;

(b)  the regulation of the borrowing of money or the giving of any
guarantee by the Government of India, or the amendment of the law with
respect to any financial obligations undertaken or to be undertaken by the
Government of India;

(c) the custody of the Consolidated Fund or the Contingency Fund of
India, the payment of moneys into or the withdrawal of moneys from any
such Fund;

(d) the appropriation of moneys out of the Consolidated Fund of India;

(e) the declaring of any expenditure to be expenditure charged on the
Consolidated Fund of India or the increasing of the amount of any such
expenditure;

) the receipt of money on account of the Consolidated Fund of India
or the public account of India or the custody or issue of such money or the
audit of the accounts of the Union or of a State; or (g) any matter incidental
to any of the matters specified in sub-clauses (a) to (f).

(2) A Bill shall not be deemed to be a Money Bill by reason only that it
provides for the imposition of fines or other pecuniary penalties, or for the
demand or payment of fees for licences or fees for services rendered, or by

reason that it provides for the imposition, abolition, remission, alteration or
regulation of any tax by any local authority or body for local purposes.
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(3) If any question arises whether a Bill is a Money Bill or not, the decision
of the Speaker of the House of the People thereon shall be final.

(4) There shall be endorsed on every Money Bill when it is transmitted to
the Council of States under article 109, and when it is presented to the
President for assent under article 111, the certificate of the Speaker of the
House of the People signed by him that it is a Money Bill.

111. Assent to Bills.—When a Bill has been passed by the Houses of
Parliament, it shall be presented to the President, and the President shall
declare either that he assents to the Bill, or that he withholds assent
therefrom:

Provided that the President may, as soon as possible after the presentation
to him of a Bill for assent, return the Bill if it is not a Money Bill to the
Houses with a message requesting that they will reconsider the Bill or any
specified provisions thereof and, in particular, will consider the desirability of
introducing any such amendments as he may recommend in his message,
and when a Bill is so returned, the Houses shall reconsider the Bill
accordingly, and if the Bill is passed again by the Houses with or without
amendment and presented to the President for assent, the President shall
not withhold assent therefrom.

Procedure in Financial Matters

112. Annual financial statement.—(1) The President shall in respect
of every financial year cause to be laid before both the Houses of Parliament
a statement of the estimated receipts and expenditure of the Government of
India for that year, in this Part referred to as the —annual financial statementll.

(2 The estimates of expenditure embodied in the annual financial
statement shall show separately—

() the sums required to meet expenditure described by this
Constitution as expenditure charged upon the Consolidated Fund of India;
and

(b)  the sums required to meet other expenditure proposed to be made
from the Consolidated Fund of India,

and shall distinguish expenditure on revenue account from other
expenditure.

(3) The following expenditure shall be expenditure charged on the
Consolidated Fund of India— (a) the emoluments and allowances of

the President and other expenditure relating to his office;
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(b) the salaries and allowances of the Chairman and the Deputy
Chairman of the Council of States and the Speaker and the Deputy
Speaker of the House of the People;

(c) debt charges for which the Government of India is liable including
interest, sinking fund charges and redemption charges, and other
expenditure relating to the raising of loans and the service and
redemption of debt;

(d) (/) the salaries, allowances and pensions payable to or in respect
of Judges of the Supreme
Court;

(i) the pensions payable to or in respect of Judges of the Federal
Court;

(iii) the pensions payable to or in respect of Judges of any High Court
which exercises jurisdiction in relation to any area included in the territory
of India or which at any time before the commencement of this
Constitution exercised jurisdiction in relation to any area included in a

Governor's Province of the Dominion of India;

(e) the salary, allowances and pension payable to or in respect of the
Comptroller and Auditor-
General of India;

() any sums required to satisfy any judgment, decree or award of
any court or arbitral tribunal;

(9) any other expenditure declared by this Constitution or by
Parliament by law to be so charged.

113. Procedure in Parliament with respect to estimates.—(1) So much
of the estimates as relates to expenditure charged upon the Consolidated
Fund of India shall not be submitted to the vote of Parliament, but nothing in
this clause shall be construed as preventing the discussion in either House of
Parliament of any of those estimates.

2) So much of the said estimates as relates to other expenditure shall
be submitted in the form of demands for grants to the House of the People,
and the House of the People shall have power to assent, or to refuse to
assent, to any demand, or to assent to any demand subject to a reduction
of the amount specified therein.

(3) No demand for a grant shall be made except on the
recommendation of the President.

114. Appropriation Bills.—(1) As soon as may be after the grants under
article 113 have been made by the House of the People, there shall be
introduced a Bill to provide for the appropriation out of the Consolidated
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Fund of India of all moneys required to meet— (a) the grants so made by
the House of the People; and

(b) the expenditure charged on the Consolidated Fund of India but not
exceeding in any case the amount shown in the statement previously laid
before Parliament.

(2) No amendment shall be proposed to any such Bill in either House of
Parliament which will have the effect of varying the amount or altering the
destination of any grant so made or of varying the amount of any expenditure
charged on the Consolidated Fund of India, and the decision of the person
presiding as to whether an amendment is inadmissible under this clause shall
be final.

(3) Subject to the provisions of articles 115 and 116, no money shall be
withdrawn from the Consolidated Fund of India except under appropriation
made by law passed in accordance with the provisions of this article.

115. Supplementary, additional or excess grants.—(1) The President
shall—

() if the amount authorised by any law made in accordance with the
provisions of article 114 to be expended for a particular service for the
current financial year is found to be insufficient for the purposes of that
year or when a need has arisen during the current financial year for
supplementary or additional expenditure upon some new service not
contemplated in the annual financial statement for that year, or

(b) if any money has been spent on any service during a financial year
in excess of the amount granted for that service and for that year,

cause to be laid before both the Houses of Parliament another statement
showing the estimated amount of that expenditure or cause to be presented
to the House of the People a demand for such excess, as the case may be.

(2) The provisions of articles 112, 113 and 114 shall have effect in relation
to any such statement and expenditure or demand and also to any law to be
made authorising the appropriation of moneys out of the Consolidated Fund
of India to meet such expenditure or the grant in respect of such demand as
they have effect in relation to the annual financial statement and the
expenditure mentioned therein or to a demand for a grant and the law to be
made for the authorisation of appropriation of moneys out of the
Consolidated Fund of India to meet such expenditure or grant.

116. Votes on account, votes of credit and exceptional grants.—(1)
Notwithstanding anything in the foregoing provisions of this Chapter, the
House of the People shall have power—

222



(a) to make any grant in advance in respect of the estimated
expenditure for a part of any financial year pending the completion of the
procedure prescribed in article 113 for the voting of such grant and the
passing of the law in accordance with the provisions of article 114 in
relation to that expenditure;

(0) to make a grant for meeting an unexpected demand upon the
resources of India when on account of the magnitude or the indefinite
character of the service the demand cannot be stated with the details
ordinarily given in an annual financial statement;

(c) to make an exceptional grant which forms no part of the current
service of any financial year; and Parliament shall have power to authorise
by law the withdrawal of moneys from the Consolidated Fund of India for
the purposes for which the said grants are made.

(2) The provisions of articles 113 and 114 shall have effect in relation to the
making of any grant under clause (1) and to any law to be made under that
clause as they have effect in relation to the making of a grant with regard to
any expenditure mentioned in the annual financial statement and the law to
be made for the authorisation of appropriation of moneys out of the
Consolidated Fund of India to meet such expenditure.

117. Special provisions as to financial Bills.—(1) A Bill or amendment
making provision for any of the matters specified in sub-clauses (a) to (f) of
clause (1) of article 110 shall not be introduced or moved except on the
recommendation of the President and a Bill making such provision shall not
be introduced in the Council of States:

Provided that no recommendation shall be required under this clause for the
moving of an amendment making provision for the reduction or abolition of
any tax.

(2) A Bill or amendment shall not be deemed to make provision for any of
the matters aforesaid by reason only that it provides for the imposition of fines
or other pecuniary penalties, or for the demand or payment of fees for licences
or fees for services rendered, or by reason that it provides for the imposition,
abolition, remission, alteration or regulation of any tax by any local authority
or body for local purposes.

(3) A Bill which, if enacted and brought into operation, would involve
expenditure from the Consolidated Fund of India shall not be passed by either
House of Parliament unless the President has recommended to that House the
consideration of the Bill.

Procedure Generally
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118. Rules of procedure.—(1) Each House of Parliament may make rules
for regulating, subject to the provisions of this Constitution, its procedure
and the conduct of its business.

(2) Until rules are made under clause (1), the rules of procedure and
standing orders in force immediately before the commencement of this
Constitution with respect to the Legislature of the Dominion of India shall have
effect in relation to Parliament subject to such modifications and adaptations
as may be made therein by the Chairman of the Council of States or the
Speaker of the House of the People, as the case may be.

(3) The President, after consultation with the Chairman of the Council of
States and the Speaker of the House of the People, may make rules as to the
procedure with respect to joint sittings of, and communications between, the
two Houses.

(4) At a joint sitting of the two Houses the Speaker of the House of the
People, or in his absence such person as may be determined by rules of
procedure made under clause (3), shall preside.

119. Regulation by law of procedure in Parliament in relation to
financial business.— Parliament may, for the purpose of the timely
completion of financial business, regulate by law the procedure of, and the
conduct of business in, each House of Parliament in relation to any financial
matter or to any Bill for the appropriation of moneys out of the Consolidated
Fund of India, and, if and so far as any provision of any law so made is
inconsistent with any rule made by a House of Parliament under clause (1) of
article 118 or with any rule or standing order having effect in relation to
Parliament under clause (2) of that article, such provision shall prevail.

120. Language to be used in Parliament.—(1) Notwithstanding
anything in Part XVII, but subject to the provisions of article 348, business in
Parliament shall be transacted in Hindi or in English:

Provided that the Chairman of the Council of States or Speaker of the House
of the People, or person acting as such, as the case may be, may permit any
member who cannot adequately express himself in Hindi or in English to
address the House in his mother-tongue.

(2) Unless Parliament by law otherwise provides, this article shall, after the
expiration of a period of
fifteen years from the commencement of this Constitution, have effect as if
the words —or in Englishll were omitted therefrom.

121. Restriction on discussion in Parliament.—No discussion shall
take place in Parliament with respect to the conduct of any Judge of the
Supreme Court or of a High Court in the discharge of his duties except upon
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a motion for presenting an address to the President praying for the removal
of the Judge as hereinafter provided.

122. Courts not to inquire into proceedings of Parliament.—(1)
The validity of any proceedings in Parliament shall not be called in question
on the ground of any alleged irregularity of procedure.

(2) No officer or member of Parliament in whom powers are vested by or
under this Constitution for regulating procedure or the conduct of business,
or for maintaining order, in Parliament shall be subject to the jurisdiction of
any court in respect of the exercise by him of those powers.

CHAPTER III.—LEGISLATIVE POWERS OF THE PRESIDENT

123. Power of President to promulgate Ordinances during recess of
Parliament.—(1) If at any time, except when both Houses of Parliament are
in session, the President is satisfied that circumstances exist which render it
necessary for him to take immediate action, he may promulgate such
Ordinances as the circumstances appear to him to require.

(2) An Ordinance promulgated under this article shall have the same force
and effect as an Act of Parliament, but every such Ordinance—

(@) shall be laid before both Houses of Parliament and shall cease to
operate at the expiration of six weeks from the reassembly of Parliament,
or, if before the expiration of that period resolutions disapproving it are
passed by both Houses, upon the passing of the second of those
resolutions; and (b) may be withdrawn at any time by the President.

Explanation.—Where the Houses of Parliament are summoned to reassemble
on different dates, the period of six weeks shall be reckoned from the later
of those dates for the purposes of this clause.

(3) If and so far as an Ordinance under this article makes any provision
which Parliament would not under this Constitution be competent to enact, it
shall be void.

b kS * X

CHAPTER IV.—THE UNION JUDICIARY

124. Establishment and constitution of Supreme Court.—(1) There
shall be a Supreme Court of India consisting of a Chief Justice of India and,
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until Parliament by law prescribes a larger number, of not more than seven!
other Judges.

(2) Every Judge of the Supreme Court shall be appointed by the President
by warrant under his hand and seal 2[on the recommendation of the National
Judicial Appointments Commission referred to in article 124A] and shall hold
office until he attains the age of sixty-five years:

3[* X k *

*] 4[Provided that]—

(@ a Judge may, by writing under his hand addressed to the
President, resign his office; (b) a Judge may be removed from his office
in the manner provided in clause (4).

(2A) The age of a Judge of the Supreme Court shall be determined by such
authority and in such manner as Parliament may by law provide.

(3) A person shall not be qualified for appointment as a Judge of the
Supreme Court unless he is a citizen of India and—

(@) has been for at least five years a Judge of a High Court or of two
or more such Courts in succession; or

1. Now —thirtyll, vide the Supreme Court (Number of Judges) Amendment Act,

2008 (11 of 2009), s. 2.

2. Subs. by the Constitution (Ninety-ninth Amendment) Act, 2014, s. 2, for certain
words (w.e.f. 13-4-2015). This amendment has been struck down by the Supreme
Court's order dated 16th October, 2015 in the Supreme Court Advocates' on Record
Association Vs. Union of India.

3. Proviso omitted by s. 2, ibid. (w.e.f. 13-4-2015). This amendment has been struck
down by the Supreme Court's order dated 16th October, 2015 in the Supreme Court
Advocates' on Record Association Vs. Union of India.

4. Subs. by the Constitution (Ninety-ninth Amendment) Act, 2014, s. 2, for the

words —Provided further thatl (w.e.f. 13-4-2015).

This amendment has been struck down by the Supreme Court's order dated 16th
October, 2015 in the Supreme Court Advocates' on Record Association Vs. Union of

India.
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(b) has been for at least ten years an advocate of a High Court or of
two or more such Courts in succession; or

(c) is, in the opinion of the President, a distinguished jurist.

Explanation I.—1In this clause —High Courtll means a High Court which
exercises, or which at any time before the commencement of this
Constitution exercised, jurisdiction in any part of the territory of India.

Explanation II.—In computing for the purpose of this clause the period
during which a person has been an advocate, any period during which a
person has held judicial office not inferior to that of a district judge after he
became an advocate shall be included.

(4) A Judge of the Supreme Court shall not be removed from his office
except by an order of the President passed after an address by each House of
Parliament supported by a majority of the total membership of that House and
by a majority of not less than two-thirds of the members of that House present
and voting has been presented to the President in the same session for such
removal on the ground of proved misbehaviour or incapacity.

(5) Parliament may by law regulate the procedure for the presentation of
an address and for the investigation and proof of the misbehaviour or
incapacity of a Judge under clause (4).

(6) Every person appointed to be a Judge of the Supreme Court shall, before
he enters upon his office, make and subscribe before the President, or some
person appointed in that behalf by him, an oath or affirmation according to
the form set out for the purpose in the Third Schedule.

(7) No person who has held office as a Judge of the Supreme Court shall
plead or act in any court or before any authority within the territory of India.

11124A. National Judicial Appointments Commission.—(1) There shall
be a Commission to be known as the National Judicial Appointments
Commission consisting of the following, namely:—

(@) the Chief Justice of India, Chairperson, ex officio;

(b) two other senior Judges of the Supreme Court next to the Chief
Justice of India--Members, ex officio;

1, Ins. by the Constitution (Ninety-ninth Amendment) Act, 2014, s. 3 (w.e.f. 13-4-
2015). This amendment has been struck down by the Supreme Court's order dated
16th October, 2015 in the Supreme Court Advocates' on Record Association Vs.

Union of India.
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(c) the Union Minister in charge of Law and Justice—-—-Member, ex
officio;

(d) two eminent persons to be nominated by the committee consisting
of the Prime Minister, the Chief Justice of India and the Leader of
Opposition in the House of the People or where there is no such Leader

of Opposition, then, the Leader of single largest Opposition Party in the
House of the People-—-Members:

Provided that one of the eminent person shall be nominated from
amongst the persons belonging to the Scheduled Castes, the Scheduled
Tribes, Other Backward Classes, Minorities or Women:

Provided further that an eminent person shall be nominated for a period
of three years and shall not be eligible for renomination.

(2) No act or proceedings of the National Judicial Appointments Commission
shall be questioned or be invalidated merely on the ground of the existence
of any vacancy or defect in the constitution of the Commission.

124B. Functions of Commission.—-It shall be the duty of the National
Judicial Appointments

Commission to—

() recommend persons for appointment as Chief Justice of India,
Judges of the Supreme Court,
Chief Justices of High Courts and other Judges of High Courts;

(b) recommend transfer of Chief Justices and other Judges of High
Courts from one High Court to any other High Court; and

(c) ensure that the person recommended is of ability and integrity.

124C. Power of Parliament to make law.--Parliament may, by law,
regulate the procedure for the appointment of Chief Justice of India and
other Judges of the Supreme Court and Chief Justices and other Judges of
High Courts and empower the Commission to lay down by regulations the
procedure for the discharge of its functions, the manner of selection of
persons for appointment and such other matters as may be considered
necessary by it.]

125. Salaries, etc., of Judges.—(1) There shall be paid to the Judges of
the Supreme Court such salaries as may be determined by Parliament by law
and, until provision in that behalf is so made, such salaries as are specified
in the Second Schedule.
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(2) Every Judge shall be entitled to such privileges and allowances and to
such rights in respect of leave of absence and pension as may from time to
time be determined by or under law made by Parliament and, until so
determined, to such privileges, allowances and rights as are specified in the
Second Schedule:

Provided that neither the privileges nor the allowances of a Judge nor his
rights in respect of leave of absence or pension shall be varied to his
disadvantage after his appointment.

126. Appointment of acting Chief Justice.—When the office of Chief
Justice of India is vacant or when the Chief Justice is, by reason of absence or
otherwise, unable to perform the duties of his office, the duties of the office
shall be performed by such one of the other Judges of the Court as the
President may appoint for the purpose.

127. Appointment of ad hoc Judges.—(1) If at any time there should
not be a quorum of the Judges of the Supreme Court available to hold or
continue any session of the Court, ![the National Judicial Appointments
Commission on a reference made to it by the Chief Justice of India, may with
the previous consent of the President] and after consultation with the Chief
Justice of the High Court concerned, request in writing the attendance at the
sittings of the Court, as an ad hoc Judge, for such period as may be necessary,
of a Judge of a High Court duly qualified for appointment as a Judge of the
Supreme Court to be designated by the Chief Justice of India.

(2) It shall be the duty of the Judge who has been so designated, in priority
to other duties of his office, to attend the sittings of the Supreme Court at
the time and for the period for which his attendance is required, and while so
attending he shall have all the jurisdiction, powers and privileges, and shall
discharge the duties, of a Judge of the Supreme Court.

128. Attendance of retired Judges at sittings of the Supreme
Court.—Notwithstanding anything in this Chapter, ?[the National Judicial

1, Subs. by the Constitution (Ninety-ninth Amendment) Act, 2014, s. 4, for certain
words (w.e.f. 13-4-2015). This amendment has been struck down by the Supreme
Court's order dated 16th October, 2015 in the Supreme Court Advocates' on Record
Association Vs. Union of India.

2 . Subs. by the Constitution (Ninety-ninth Amendment) Act, 2014, s. 5, for certain

words (w.e.f. 13-4-2015). This amendment has been struck down by the Supreme
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Appointments Commission] may at any time, with the previous consent of the
President, request any person who has held the office of a Judge of the
Supreme Court or of the Federal Court or who has held the office of a Judge
of a High Court and is duly qualified for appointment as a Judge of the
Supreme Court to sit and act as a Judge of the Supreme Court, and every
such person so requested shall, while so sitting and acting, be entitled to such
allowances as the President may by order determine and have all the
jurisdiction, powers and privileges of, but shall not otherwise be deemed to
be, a Judge of that Court:

Provided that nothing in this article shall be deemed to require any such
person as aforesaid to sit and act as a Judge of that Court unless he
consents so to do.

129. Supreme Court to be a court of record.—The Supreme Court
shall be a court of record and shall have all the powers of such a court including
the power to punish for contempt of itself.

130. Seat of Supreme Court.—The Supreme Court shall sit in Delhi
or in such other place or places, as the Chief Justice of India may, with the
approval of the President, from time to time, appoint.

131. Original jurisdiction of the Supreme Court.—Subject to the
provisions of this Constitution, the Supreme Court shall, to the exclusion of
any other court, have original jurisdiction in any dispute—

(a) between the Government of India and one or more States; or

(b) between the Government of India and any State or States on one
side and one or more other States on the other; or

(c) between two or more States,

if and in so far as the dispute involves any question (whether of law or fact)
on which the existence or extent of a legal right depends:

Provided that the said jurisdiction shall not extend to a dispute arising out of
any treaty, agreement, covenant, engagement, sanad or other similar
instrument which, having been entered into or executed before the
commencement of this Constitution, continues in operation after such
commencement, or which provides that the said jurisdiction shall not extend
to such a dispute.

Court's order dated 16th October, 2015 in the Supreme Court Advocates' on Record

Association Vs. Union of India.
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131A. [Exclusive jurisdiction of the Supreme Court in regard to questions
as to constitutional validity of Central laws.] Rep. by the Constitution (Forty-
third Amendment) Act, 1977, s. 4 (w.e.f. 13-4-1978).

132. Appellate jurisdiction of Supreme Court in appeals from
High Courts in certain cases.—(1) An appeal shall lie to the
Supreme Court from any judgment, decree or final order of a High Court in
the territory of India, whether in a civil, criminal or other proceeding, if the
High Court certifies under article 134A that the case involves a substantial
question of law as to the interpretation of this Constitution.

b3 X X X

b 3

(3) Where such a certificate is given, any party in the case may appeal to
the Supreme Court on the ground that any such question as aforesaid has
been wrongly decided.

Explanation.—For the purposes of this article, the expression —final orderll
includes an order deciding an issue which, if decided in favour of the
appellant, would be sufficient for the final disposal of the case. 133.
Appellate jurisdiction of Supreme Court in appeals from High Courts
in regard to civil matters.—(1) An appeal shall lie to the Supreme Court
from any judgment, decree or final order in a civil proceeding of a High
Court in the territory of India if the High Court certifies under article 134A—

(@) that the case involves a substantial question of law of general
importance; and

(b) that in the opinion of the High Court the said question needs to be
decided by the Supreme Court.

(2) Notwithstanding anything in article 132, any party appealing to the
Supreme Court under clause (1) may urge as one of the grounds in
such appeal that a substantial question of law as to the interpretation of this
Constitution has been wrongly decided.

(3) Notwithstanding anything in this article, no appeal shall, unless
Parliament by law otherwise provides, lie to the Supreme Court from the
judgment, decree or final order of one Judge of a High Court.

134. Appellate jurisdiction of Supreme Court in regard to criminal
matters.—(1) An appeal shall lie to the Supreme Court from any judgment,
final order or sentence in a criminal proceeding of a High Court in the
territory of India if the High Court—

(@) has on appeal reversed an order of acquittal of an accused person
and sentenced him to death;
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or

(b) has withdrawn for trial before itself any case from any court
subordinate to its authority and has in such trial convicted the accused
person and sentenced him to death; or

(c) certifies under article 134A that the case is a fit one for appeal to
the Supreme Court:

Provided that an appeal under sub-clause (c) shall lie subject to such
provisions as may be made in that behalf under clause (1) of article 145 and
to such conditions as the High Court may establish or require.

(2) Parliament may by law confer on the Supreme Court any further powers
to entertain and hear appeals from any judgment, final order or sentence in
a criminal proceeding of a High Court in the territory of India subject to such
conditions and limitations as may be specified in such law.

134A. Certificate for appeal to the Supreme Court.—Every High Court,
passing or making a judgment, decree, final order, or sentence, referred to
in clause (1) of article 132 or clause (1) of article 133, or clause (1) of article
134,—

(@ may, if it deems fit so to do, on its own motion; and

(b) shall, if an oral application is made, by or on behalf of the party
aggrieved, immediately after the passing or making of such judgment,
decree, final order or sentence,

determine, as soon as may be after such passing or making, the question
whether a certificate of the nature referred to in clause (1) of article 132, or
clause (1) of article 133 or, as the case may be, subclause (c) of clause (1)
of article 134, may be given in respect of that case.

135. Jurisdiction and powers of the Federal Court under existing
law to be exercisable by the Supreme Court.—Until Parliament by law
otherwise provides, the Supreme Court shall also have jurisdiction and powers
with respect to any matter to which the provisions of article 133 or article 134
do not apply if jurisdiction and powers in relation to that matter were
exercisable by the Federal Court immediately before the commencement of
this Constitution under any existing law.

136. Special leave to appeal by the Supreme Court.—(1)
Notwithstanding anything in this Chapter, the Supreme Court may, in its
discretion, grant special leave to appeal from any judgment, decree,
determination, sentence or order in any cause or matter passed or made by
any court or tribunal in the territory of India.
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(2) Nothing in clause (1) shall apply to any judgment, determination,
sentence or order passed or made by any court or tribunal constituted by or
under any law relating to the Armed Forces.

137. Review of judgments or orders by the Supreme Court.—
Subject to the provisions of any law made by Parliament or any rules made
under article 145, the Supreme Court shall have power to review any
judgment pronounced or order made by it.

138. Enlargement of the jurisdiction of the Supreme Court.—(1)
The Supreme Court shall have such further jurisdiction and powers with
respect to any of the matters in the Union List as Parliament may by law
confer.

(2) The Supreme Court shall have such further jurisdiction and powers with
respect to any matter as the Government of India and the Government of
any State may by special agreement confer, if Parliament by law provides for
the exercise of such jurisdiction and powers by the Supreme Court.

139. Conferment on the Supreme Court of powers to issue certain
writs.—Parliament may by law confer on the Supreme Court power to issue
directions, orders or writs, including writs in the nature of habeas corpus,
mandamus, prohibition, quo warranto and certiorari, or any of them, for any
purposes other than those mentioned in clause (2) of article 32.

139A. Transfer of certain cases.—(1) Where cases involving the same or
substantially the same questions of law are pending before the Supreme
Court and one or more High Courts or before two or more High Courts and
the Supreme Court is satisfied on its own motion or on an application made
by the Attorney-General of India or by a party to any such case that such
questions are substantial questions of general importance, the Supreme
Court may withdraw the case or cases pending before the High Court or the
High Courts and dispose of all the cases itself:

Provided that the Supreme Court may after determining the said questions
of law return any case so withdrawn together with a copy of its judgment on
such questions to the High Court from which the case has been withdrawn,
and the High Court shall on receipt thereof, proceed to dispose of the case in
conformity with such judgment.

(2) The Supreme Court may, if it deems it expedient so to do for the ends of
justice, transfer any case, appeal or other proceedings pending before any
High Court to any other High Court.

140. Ancillary powers of Supreme Court.—Parliament may by law
make provision for conferring upon the Supreme Court such supplemental
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powers not inconsistent with any of the provisions of this Constitution as may
appear to be necessary or desirable for the purpose of enabling the Court
more effectively to exercise the jurisdiction conferred upon it by or under this
Constitution.

141. Law declared by Supreme Court to be binding on all
courts.—The law declared by the Supreme Court shall be binding on all courts
within the territory of India.

142. Enforcement of decrees and orders of Supreme Court and
orders as to discovery, etc.—(1) The Supreme Court in the exercise of its
jurisdiction may pass such decree or make such order as is necessary for doing
complete justice in any cause or matter pending before it, and any decree so
passed or order so made shall be enforceable throughout the territory of India
in such manner as may be prescribed by or under any law made by Parliament
and, until provision in that behalf is so made, in such manner as the President
may by order prescribe.

(2) Subject to the provisions of any law made in this behalf by Parliament,
the Supreme Court shall, as respects the whole of the territory of India,
have all and every power to make any order for the purpose of securing the
attendance of any person, the discovery or production of any documents, or
the investigation or punishment of any contempt of itself.

143. Power of President to consult Supreme Court.—(1) If at any time
it appears to the President that a question of law or fact has arisen, or is
likely to arise, which is of such a nature and of such public importance that it
is expedient to obtain the opinion of the Supreme Court upon it, he may
refer the question to that Court for consideration and the Court may, after
such hearing as it thinks fit, report to the President its opinion thereon.

(2) The President may, notwithstanding anything in the proviso to article
131, refer a dispute of the kind mentioned in the said proviso to the
Supreme Court for opinion and the Supreme Court shall, after such hearing
as it thinks fit, report to the President its opinion thereon.

144, Civil and judicial authorities to act in aid of the Supreme
Court.—All authorities, civil and judicial, in the territory of India shall act in
aid of the Supreme Court.

144A. [Special provisions as to disposal of questions relating to
constitutional validity of laws.] Rep. by the Constitution (Forty-third
Amendment) Act, 1977, s. 5 (w.e.f. 13-4-1978).

145. Rules of Court, etc.—(1) Subject to the provisions of any law
made by Parliament, the Supreme Court may from time to time, with the
approval of the President, make rules for regulating generally the practice and
procedure of the Court including—
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(@) rules as to the persons practising before the Court;

(b) rules as to the procedure for hearing appeals and other matters
pertaining to appeals including the time within which appeals to the
Court are to be entered;

(c) rules as to the proceedings in the Court for the enforcement of
any of the rights conferred by
Part III;

(cc) rules as to the proceedings in the Court under article 139A;

(d) rules as to the entertainment of appeals under sub-clause (c) of
clause (1) of article 134;

(e) rules as to the conditions subject to which any judgment
pronounced or order made by the Court may be reviewed and the
procedure for such review including the time within which applications
to the Court for such review are to be entered;

(f) rules as to the costs of and incidental to any proceedings in the
Court and as to the fees to be charged in respect of proceedings therein;

(9) rules as to the granting of bail;
(h) rules as to stay of proceedings;

(i) rules providing for the summary determination of any appeal
which appears to the Court to be frivolous or vexatious or brought for
the purpose of delay;

() rules as to the procedure for inquiries referred to in clause (1) of
article 317.

(2) Subject to the provisions of clause (3), rules made under this article
may fix the minimum number of Judges who are to sit for any purpose, and
may provide for the powers of single Judges and Division Courts.

(8) The minimum number of Judges who are to sit for the purpose of
deciding any case involving a substantial question of law as to the
interpretation of this Constitution or for the purpose of hearing any reference
under article 143 shall be five:

Provided that, where the Court hearing an appeal under any of the
provisions of this Chapter other than article 132 consists of less than five
Judges and in the course of the hearing of the appeal the Court is satisfied
that the appeal involves a substantial question of law as to the interpretation
of this Constitution the determination of which is necessary for the disposal
of the appeal, such Court shall refer the question for opinion to a Court
constituted as required by this clause for the purpose of deciding any case
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involving such a question and shall on receipt of the opinion dispose of the
appeal in conformity with such opinion.

(4) No judgment shall be delivered by the Supreme Court save in open
Court, and no report shall be made under article 143 save in accordance with
an opinion also delivered in open Court.

(5) No judgment and no such opinion shall be delivered by the Supreme
Court save with the concurrence of a majority of the Judges present at the
hearing of the case, but nothing in this clause shall be deemed to prevent a
Judge who does not concur from delivering a dissenting judgment or opinion.

146. Officers and servants and the expenses of the Supreme Court.—
(1) Appointments of officers and servants of the Supreme Court shall be
made by the Chief Justice of India or such other Judge or officer of the Court
as he may direct:

Provided that the President may by rule require that in such cases as may be
specified in the rule, no person not already attached to the Court shall be
appointed to any office connected with the Court, save after consultation
with the Union Public Service Commission.

(2) Subject to the provisions of any law made by Parliament, the conditions
of service of officers and servants of the Supreme Court shall be such as may
be prescribed by rules made by the Chief Justice of India or by some other
Judge or officer of the Court authorised by the Chief Justice of India to make
rules for the purpose:

Provided that the rules made under this clause shall, so far as they relate to
salaries, allowances, leave or pensions, require the approval of the
President.

(3) The administrative expenses of the Supreme Court, including all
salaries, allowances and pensions payable to or in respect of the officers and
servants of the Court, shall be charged upon the Consolidated Fund of India,
and any fees or other moneys taken by the Court shall form part of that Fund.

147. Interpretation.—In this Chapter and in Chapter V of Part VI,
references to any substantial question of law as to the interpretation of this
Constitution shall be construed as including references to any substantial
guestion of law as to the interpretation of the Government of India Act, 1935
(including any enactment amending or supplementing that Act), or of any
Order in Council or order made thereunder, or of the Indian Independence
Act, 1947, or of any order made thereunder.

CHAPTER V.—COMPTROLLER AND AUDITOR-GENERAL OF INDIA

148. Comptroller and Auditor-General of India.—(1) There shall be
a Comptroller and
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Auditor-General of India who shall be appointed by the President by warrant
under his hand and seal and shall only be removed from office in like
manner and on the like grounds as a Judge of the Supreme Court.

(2) Every person appointed to be the Comptroller and Auditor-General of
India shall, before he enters upon his office, make and subscribe before the
President, or some person appointed in that behalf by him, an oath or
affirmation according to the form set out for the purpose in the Third Schedule.

(3) The salary and other conditions of service of the Comptroller and
Auditor-General shall be such as may be determined by Parliament by law
and, until they are so determined, shall be as specified in the Second
Schedule:

Provided that neither the salary of a Comptroller and Auditor-General nor his
rights in respect of leave of absence, pension or age of retirement shall be
varied to his disadvantage after his appointment.

(4) The Comptroller and Auditor-General shall not be eligible for further
office either under the Government of India or under the Government of any
State after he has ceased to hold his office.

(5) Subject to the provisions of this Constitution and of any law made by
Parliament, the conditions of service of persons serving in the Indian Audit
and Accounts Department and the administrative powers of the Comptroller
and Auditor-General shall be such as may be prescribed by rules made by the
President after consultation with the Comptroller and Auditor-General.

(6) The administrative expenses of the office of the Comptroller and
Auditor-General, including all salaries, allowances and pensions payable to or
in respect of persons serving in that office, shall be charged upon the
Consolidated Fund of India.

149. Duties and powers of the Comptroller and Auditor-
General.—The Comptroller and
Auditor-General shall perform such duties and exercise such powers in
relation to the accounts of the Union and of the States and of any other
authority or body as may be prescribed by or under any law made by
Parliament and, until provision in that behalf is so made, shall perform such
duties and exercise such powers in relation to the accounts of the Union and
of the States as were conferred on or exercisable by the Auditor-General of
India immediately before the commencement of this Constitution in relation
to the accounts of the Dominion of India and of the Provinces respectively.

150. Form of accounts of the Union and of the States.—The
accounts of the Union and of the States shall be kept in such form as the
President may, on the advice of the Comptroller and Auditor-General of

India, prescribe.
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151. Audit reports.—(1) The reports of the Comptroller and Auditor-
General of India relating to the accounts of the Union shall be submitted to
the President, who shall cause them to be laid before each House of
Parliament.

(2) The reports of the Comptroller and Auditor-General of India relating to
the accounts of a State shall be submitted to the Governor of the State, who
shall cause them to be laid before the Legislature of the State.

PART VI THE STATES
CHAPTER I.—GENERAL

152. Definition.—In this Part, unless the context otherwise requires,
the expression —Statell does not include the State of Jammu and Kashmir.

CHAPTER II.—THE EXECUTIVE
The Governor
153. Governors of States.—There shall be a Governor for each State:

Provided that nothing in this article shall prevent the appointment of the
same person as Governor for two or more States.

154, Executive power of State.—(1) The executive power of the
State shall be vested in the Governor and shall be exercised by him either
directly or through officers subordinate to him in accordance with this
Constitution.

(2) Nothing in this article shall—

(a) be deemed to transfer to the Governor any functions conferred by
any existing law on any other authority; or

(o) prevent Parliament or the Legislature of the State from conferring
by law functions on any authority subordinate to the Governor.

155. Appointment of Governor.—The Governor of a State shall be
appointed by the President by warrant under his hand and seal.

156. Term of office of Governor.—(1) The Governor shall hold office
during the pleasure of the President.

2) The Governor may, by writing under his hand addressed to the
President, resign his office.

(3) Subject to the foregoing provisions of this article, a Governor shall
hold office for a term of five years from the date on which he enters upon
his office:
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Provided that a Governor shall, notwithstanding the expiration of his term,
continue to hold office until his successor enters upon his office.

157. Qualifications for appointment as Governor.—No person shall
be eligible for appointment as Governor unless he is a citizen of India and has
completed the age of thirty-five years.

158. Conditions of Governor’s office.—(1) The Governor shall not
be a member of either House of Parliament or of a House of the Legislature of
any State specified in the First Schedule, and if a member of either House of
Parliament or of a House of the Legislature of any such State be appointed
Governor, he shall be deemed to have vacated his seat in that House on the
date on which he enters upon his office as Governor.

(2) The Governor shall not hold any other office of profit.

(3) The Governor shall be entitled without payment of rent to the use of his
official residences and shall be also entitled to such emoluments, allowances
and privileges as may be determined by Parliament by law and, until provision
in that behalf is so made, such emoluments, allowances and privileges as are
specified in the Second Schedule.

(3A) Where the same person is appointed as Governor of two or more
States, the emoluments and allowances payable to the Governor shall be
allocated among the States in such proportion as the President may by order
determine.

(4) The emoluments and allowances of the Governor shall not be diminished
during his term of office.

159. Oath or affirmation by the Governor.—Every Governor and
every person discharging the functions of the Governor shall, before entering
upon his office, make and subscribe in the presence of the Chief Justice of the
High Court exercising jurisdiction in relation to the State, or, in his absence,
the senior most Judge of that Court available, an oath or affirmation in the
following form, that is to say—

—I, A. B., do swear in the name of God that I will

faithfully execute the solemnly affirm

office of Governor (or discharge the functions of the Governor) of

......... (name of the State) and will to the best of my ability preserve, protect
and defend the Constitution and the law and that I will devote myself to the
service and well-being of the people of ........(name of the State).ll.

160. Discharge of the functions of the Governor in certain
contingencies.—The President may make such provision as he thinks fit for
the discharge of the functions of the Governor of a State in any contingency
not provided for in this Chapter.
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161. Power of Governor to grant pardons, etc., and to suspend,
remit or commute sentences in certain cases.—The Governor of a State
shall have the power to grant pardons, reprieves, respites or remissions of
punishment or to suspend, remit or commute the sentence of any person
convicted of any offence against any law relating to a matter to which the
executive power of the State extends.

162. Extent of executive power of State.—Subject to the provisions
of this Constitution, the executive power of a State shall extend to the matters
with respect to which the Legislature of the State has power to make laws:

Provided that in any matter with respect to which the Legislature of a State
and Parliament have power to make laws, the executive power of the State
shall be subject to, and limited by, the executive power expressly conferred
by this Constitution or by any law made by Parliament upon the Union or
authorities thereof.

Council of Ministers

163. Council of Ministers to aid and advise Governor.—(1) There
shall be a Council of Ministers with the Chief Minister at the head to aid and
advise the Governor in the exercise of his functions, except in so far as he is
by or under this Constitution required to exercise his functions or any of them
in his discretion.
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) If any question arises whether any matter is or is not a matter as
respects which the Governor is by or under this Constitution required to act
in his discretion, the decision of the Governor in his discretion shall be final,
and the validity of anything done by the Governor shall not be called in
question on the ground that he ought or ought not to have acted in his
discretion.

(3) The question whether any, and if so what, advice was tendered by
Ministers to the Governor shall not be inquired into in any court.

164. Other provisions as to Ministers.—(1) The Chief Minister shall be
appointed by the Governor and the other Ministers shall be appointed by the
Governor on the advice of the Chief Minister, and the Ministers shall hold
office during the pleasure of the Governor:

Provided that in the States of Chhattisgarh, Jharkhand, Madhya Pradesh and
1[Odisha], there shall be a Minister in charge of tribal welfare who may in
addition be in charge of the welfare of the Scheduled Castes and backward
classes or any other work.

(1A) The total number of Ministers, including the Chief Minister, in the
Council of Ministers in a State shall not exceed fifteen per cent. of the total
number of members of the Legislative Assembly of that State:

Provided that the number of Ministers, including the Chief Minister in a State
shall not be less than twelve:

Provided further that where the total number of Ministers including the Chief
Minister in the Council of Ministers in any State at the commencement of the
Constitution (Ninety-first Amendment) Act, 2003 exceeds the said fifteen per
cent. or the number specified in the first proviso, as the case may be, then
the total number of Ministers in that State shall be brought in conformity
with the provisions of this clause within six months from such date™ as the
President may by public notification appoint.

(1B) A member of the Legislative Assembly of a State or either House of the
Legislature of a State having Legislative Council belonging to any political
party who is disqualified for being a member of that House under paragraph
2 of the Tenth Schedule shall also be disqualified to be appointed as a

1 Subs. by Orissa (Alteration of Name) Act, 2011, s. 4
for —Orissall (w.e.f. 1-11-2011). & 7-1-2004, vide
Notification S.O. No. 21(E), dated 7-1-2004.

241



(2
Minister under clause (1) for duration of the period commencing from the
date of his disqualification till the date on which the term of his office as
such member would expire or where he contests any election to the
Legislative Assembly of a State or either House of the Legislature of a State
having Legislative Council, as the case may be, before the expiry of such
period, till the date on which he is declared elected, whichever is earlier.

(2) The Council of Ministers shall be collectively responsible to the
Legislative Assembly of the State.

(3) Before a Minister enters upon his office, the Governor shall administer
to him the oaths of office and of secrecy according to the forms set out for the
purpose in the Third Schedule.

(4) A Minister who for any period of six consecutive months is hot a member
of the Legislature of the State shall at the expiration of that period cease to
be a Minister.

(5) The salaries and allowances of Ministers shall be such as the Legislature
of the State may from time to time by law determine and, until the Legislature
of the State so determines, shall be as specified in the Second Schedule.

The Advocate-General for the State

165. Advocate-General for the State.—(1) The Governor of each State
shall appoint a person who is qualified to be appointed a Judge of a High
Court to be Advocate-General for the State.

) It shall be the duty of the Advocate-General to give advice to the
Government of the State upon such legal matters, and to perform such other
duties of a legal character, as may from time to time be referred or assigned
to him by the Governor, and to discharge the functions conferred on him by
or under this Constitution or any other law for the time being in force.

(3) The Advocate-General shall hold office during the pleasure of the
Governor, and shall receive such remuneration as the Governor may
determine.

Conduct of Government Business

166. Conduct of business of the Government of a State.—(1) All
executive action of the Government of a State shall be expressed to be
taken in the name of the Governor.

(2) Orders and other instruments made and executed in the name of the
Governor shall be authenticated in such manner as may be specified in rules
to be made by the Governor, and the validity of an order or instrument which
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is so authenticated shall not be called in question on the ground that it is not
an order or instrument made or executed by the Governor.

(3) The Governor shall make rules for the more convenient transaction of
the business of the Government of the State, and for the allocation among
Ministers of the said business in so far as it is not business with respect to
which the Governor is by or under this Constitution required to act in his
discretion.

*x X X

X X

167. Duties of Chief Minister as respects the furnishing of
information to Governor, etc.—It shall be the duty of the Chief Minister of
each State—

(a) to communicate to the Governor of the State all decisions of the
Council of Ministers relating to the administration of the affairs of the State
and proposals for legislation;

(0) to furnish such information relating to the administration of the
affairs of the State and proposals for legislation as the Governor may call
for; and

(c) if the Governor so requires, to submit for the consideration of the
Council of Ministers any matter on which a decision has been taken by a
Minister but which has not been considered by the Council.

CHAPTER III.—THE STATE LEGISLATURE
General

168. Constitution of Legislatures in States.—(1) For every State
there shall be a Legislature which shall consist of the Governor, and—

(a) in the States of Andhra Pradesh, Bihar, [Madhya Pradesh],
Maharashtra, Karnataka, 2[3[Tamil Nadu, Telangana]] and Uttar Pradesh,
two Houses; (b) in other States, one House.

1 . No date has been appointed under s. 8(2) of the Constitution (Seventh
Amendment) Act, 1956, for the insertion of the words

—Madhya Pradeshll in this sub-clause.
2, Ins. by the Tamil Nadu Legislative Council Act, 2010 (16 of 2010), s. 3 (Date yet
to be notified).
3 . Subs. by the Andhra Pradesh Reorganisation Act, 2014 (6 of 2014), s. 96, for
the words —Tamil Nadull (w.e.f. 1-6-2014).
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(2) Where there are two Houses of the Legislature of a State, one shall be
known as the Legislative Council and the other as the Legislative Assembly,
and where there is only one House, it shall be known as the Legislative
Assembly.

169. Abolition or creation of Legislative Councils in States.—(1)
Notwithstanding anything in article 168, Parliament may by law provide for
the abolition of the Legislative Council of a State having such a Council or for
the creation of such a Council in a State having no such Council, if the
Legislative Assembly of the State passes a resolution to that effect by a
majority of the total membership of the Assembly and by a majority of not
less than two-thirds of the members of the Assembly present and voting.

) Any law referred to in clause (1) shall contain such provisions for the
amendment of this Constitution as may be necessary to give effect to the
provisions of the law and may also contain such supplemental, incidental
and consequential provisions as Parliament may deem necessary.

(3) No such law as aforesaid shall be deemed to be an amendment of this
Constitution for the purposes of article 368.

170. Composition of the Legislative Assemblies.—(1) Subject to the
provisions of article 333, the Legislative Assembly of each State shall consist
of not more than five hundred, and not less than sixty, members chosen by
direct election from territorial constituencies in the State.

(2) For the purposes of clause (1), each State shall be divided into
territorial constituencies in such manner that the ratio between the
population of each constituency and the number of seats allotted to it shall,
so far as practicable, be the same throughout the State.

Explanation.—In this clause, the expression —populationll means the
population as ascertained at the last preceding census of which the relevant
figures have been published:

Provided that the reference in this Explanation to the last preceding census
of which the relevant figures have been published shall, until the relevant
figures for the first census taken after the year 2026 have been published,
be construed as a reference to the 2001 census.

(3) Upon the completion of each census, the total number of seats in the
Legislative Assembly of each State and the division of each State into
territorial constituencies shall be readjusted by such authority and in such
manner as Parliament may by law determine:
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Provided that such readjustment shall not affect representation in the
Legislative Assembly until the dissolution of the then existing Assembly:

Provided further that such readjustment shall take effect from such date as
the President may, by order, specify and until such readjustment takes
effect, any election to the Legislative Assembly may be held on the basis of
the territorial constituencies existing before such readjustment:

Provided also that until the relevant figures for the first census taken after
the year 2026 have been published, it shall not be necessary to readjust—

(i) the total number of seats in the Legislative Assembly of each State
as readjusted on the basis of the 1971 census; and

(i)  the division of such State into territorial constituencies as may be
readjusted on the basis of the 2001 census,

under this clause.

171. Composition of the Legislative Councils.—(1) The total number
of members in the Legislative Council of a State having such a Council shall
not exceed one third of the total number of members in the Legislative
Assembly of that State:

Provided that the total number of members in the Legislative Council of a
State shall in no case be less than forty.

(2) Until Parliament by law otherwise provides, the composition of the
Legislative Council of a State shall be as provided in clause (3).

(3) Of the total number of members of the Legislative Council of a State—

(@) as nearly as may be, one-third shall be elected by electorates
consisting of members of municipalities, district boards and such other local
authorities in the State as Parliament may by law specify;
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(b) as nearly as may be, one-twelfth shall be elected by electorates
consisting of persons residing in the State who have been for at least three
years graduates of any university in the territory of India or have been for
at least three years in possession of qualifications prescribed by or under
any law made by Parliament as equivalent to that of a graduate of any such
university;

(c) as nearly as may be, one-twelfth shall be elected by electorates
consisting of persons who have been for at least three years engaged in
teaching in such educational institutions within the State, not lower in
standard than that of a secondary school, as may be prescribed by or under
any law made by Parliament;

(d) as nearly as may be, one-third shall be elected by the members
of the Legislative Assembly of the State from amongst persons who are not
members of the Assembly;

(e) the remainder shall be nominated by the Governor in accordance
with the provisions of clause (5).

(4) The members to be elected under sub-clauses (a), (b) and (c) of clause
(3) shall be chosen in such territorial constituencies as may be prescribed by
or under any law made by Parliament, and the elections under the said sub-
clauses and under sub-clause (d) of the said clause shall be held in accordance
with the system of proportional representation by means of the single
transferable vote.

(5) The members to be nominated by the Governor under sub-clause (e) of
clause (3) shall consist of persons having special knowledge or practical
experience in respect of such matters as the following, namely: —

Literature, science, art, co-operative movement and social service.

172. Duration of State Legislatures.—(1) Every Legislative Assembly of
every State, unless sooner dissolved, shall continue for five years from the
date appointed for its first meeting and no longer and the expiration of the
said period of five years shall operate as a dissolution of the Assembly:

Provided that the said period may, while a Proclamation of Emergency is in

operation, be extended by Parliament by law for a period not exceeding one
year at a time and not extending in any case beyond a period of six months
after the Proclamation has ceased to operate.

(2) The Legislative Council of a State shall not be subject to dissolution, but
as nearly as possible one-third of the members thereof shall retire as soon
as may be on the expiration of every second year in accordance with the
provisions made in that behalf by Parliament by law.
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173. Qualification for membership of the State Legislature.—A
person shall not be qualified to be chosen to fill a seat in the Legislature of a
State unless he—

() is a citizen of India, and makes and subscribes before some person
authorised in that behalf by the Election Commission an oath or affirmation
according to the form set out for the purpose in the Third Schedule;

(o) is, in the case of a seat in the Legislative Assembly, not less than
twenty-five years of age and, in the case of a seat in the Legislative Council,
not less than thirty years of age; and

(c) possesses such other qualifications as may be prescribed in that
behalf by or under any law made by Parliament.

174. Sessions of the State Legislature, prorogation and
dissolution.—(1) The Governor shall from time to time summon the House
or each House of the Legislature of the State to meet at such time and place
as he thinks fit, but six months shall not intervene between its last sitting in
one session and the date appointed for its first sitting in the next session.

(2) The Governor may from time
to time— (a) prorogue the
House or either House; (b)
dissolve the Legislative
Assembly.

175. Right of Governor to address and send messages to the House
or Houses.—(1) The Governor may address the Legislative Assembly or, in
the case of a State having a Legislative Council, either House of the
Legislature of the State, or both Houses assembled together, and may for
that purpose require the attendance of members.

(2) The Governor may send messages to the House or Houses of the
Legislature of the State, whether with respect to a Bill then pending in the
Legislature or otherwise, and a House to which any message is so sent shall
with all convenient despatch consider any matter required by the message to
be taken into consideration.

176. Special address by the Governor.—(1) At the commencement of the
first session after each general election to the Legislative Assembly and at
the commencement of the first session of each year, the Governor shall
address the Legislative Assembly or, in the case of a State having a
Legislative Council, both Houses assembled together and inform the
Legislature of the causes of its summons.
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(2) Provision shall be made by the rules regulating the procedure of the
House or either House for the allotment of time for discussion of the matters
referred to in such address.

177. Rights of Ministers and Advocate-General as respects the
Houses.—Every Minister and the Advocate-General for a State shall have the
right to speak in, and otherwise to take part in the proceedings of, the
Legislative Assembly of the State or, in the case of a State having a Legislative
Council, both Houses, and to speak in, and otherwise to take part in the
proceedings of, any committee of the Legislature of which he may be named
a member, but shall not, by virtue of this article, be entitled to vote.

Officers of the State Legislature

178. The Speaker and Deputy Speaker of the Legislative
Assembly.—Every Legislative Assembly of a State shall, as soon as may be,
choose two members of the Assembly to be respectively Speaker and Deputy
Speaker thereof and, so often as the office of Speaker or Deputy Speaker
becomes vacant, the Assembly shall choose another member to be Speaker
or Deputy Speaker, as the case may be.

179. Vacation and resignation of, and removal from, the offices
of Speaker and Deputy
Speaker.—A member holding office as Speaker or Deputy Speaker of an
Assembly—

() shall vacate his office if he ceases to be a member of the
Assembly;

(b) may at any time by writing under his hand addressed, if such
member is the Speaker, to the Deputy Speaker, and if such member is the
Deputy Speaker, to the Speaker, resign his office; and

(c) may be removed from his office by a resolution of the Assembly
passed by a majority of all the then members of the Assembly:

Provided that no resolution for the purpose of clause (c¢) shall be moved
unless at least fourteen days' notice has been given of the intention to
move the resolution:

Provided further that, whenever the Assembly is dissolved, the Speaker
shall not vacate his office until immediately before the first meeting of the
Assembly after the dissolution.

180. Power of the Deputy Speaker or other person to perform
the duties of the office of, or to act as, Speaker.—(1) While the office of
Speaker is vacant, the duties of the office shall be performed by the Deputy
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Speaker or, if the office of Deputy Speaker is also vacant, by such member of
the Assembly as the Governor may appoint for the purpose.

(2) During the absence of the Speaker from any sitting of the Assembly the
Deputy Speaker or, if he is also absent, such person as may be determined
by the rules of procedure of the Assembly, or, if no such person is present,
such other person as may be determined by the Assembly, shall act as
Speaker.

181. The Speaker or the Deputy Speaker not to preside while a
resolution for his removal from office is under consideration.—(1) At
any sitting of the Legislative Assembly, while any resolution for the removal
of the Speaker from his office is under consideration, the Speaker, or while
any resolution for the removal of the Deputy Speaker from his office is under
consideration, the Deputy Speaker, shall not, though he is present, preside,
and the provisions of clause (2) of article 180 shall apply in relation to every
such sitting as they apply in relation to a sitting from which the Speaker or,
as the case may be, the Deputy Speaker, is absent.

(2) The Speaker shall have the right to speak in, and otherwise to take part
in the proceedings of, the Legislative Assembly while any resolution for his
removal from office is under consideration in the Assembly and shall,
notwithstanding anything in article 189, be entitled to vote only in the first
instance on such resolution or on any other matter during such proceedings
but not in the case of an equality of votes.

182. The Chairman and Deputy Chairman of the Legislative
Council.—The Legislative Council of every State having such Council shall, as
soon as may be, choose two members of the Council to be respectively
Chairman and Deputy Chairman thereof and, so often as the office of
Chairman or Deputy Chairman becomes vacant, the Council shall choose
another member to be Chairman or Deputy Chairman, as the case may be.

183. Vacation and resignation of, and removal from, the offices
of Chairman and Deputy
Chairman.—A member holding office as Chairman or Deputy Chairman of a
Legislative Council—

() shall vacate his office if he ceases to be a member of the Council;

(b) may at any time by writing under his hand addressed, if such
member is the Chairman, to the Deputy Chairman, and if such member is
the Deputy Chairman, to the Chairman, resign his office; and

(c) may be removed from his office by a resolution of the Council
passed by a majority of all the then members of the Council:
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Provided that no resolution for the purpose of clause (c¢) shall be moved
unless at least fourteen days' notice has been given of the intention to
move the resolution.

184. Power of the Deputy Chairman or other person to perform
the duties of the office of, or to act as, Chairman.—(1) While the office
of Chairman is vacant, the duties of the office shall be performed by the
Deputy Chairman or, if the office of Deputy Chairman is also vacant, by such
member of the Council as the Governor may appoint for the purpose.

(2) During the absence of the Chairman from any sitting of the Council the
Deputy Chairman or, if he is also absent, such person as may be determined
by the rules of procedure of the Council, or, if no such person is present,
such other person as may be determined by the Council, shall act as
Chairman.

185. The Chairman or the Deputy Chairman not to preside while a
resolution for his removal from office is under consideration.—(1) At
any sitting of the Legislative Council, while any resolution for the removal of
the Chairman from his office is under consideration, the Chairman, or while
any resolution for the removal of the Deputy Chairman from his office is
under consideration, the Deputy Chairman, shall not, though he is present,
preside, and the provisions of clause (2) of article 184 shall apply in relation
to every such sitting as they apply in relation to a sitting from which the
Chairman or, as the case may be, the Deputy Chairman is absent.

(2) The Chairman shall have the right to speak in, and otherwise to take part
in the proceedings of, the Legislative Council while any resolution for his
removal from office is under consideration in the Council and shall,
notwithstanding anything in article 189, be entitled to vote only in the first
instance on such resolution or on any other matter during such proceedings
but not in the case of an equality of votes.

186. Salaries and allowances of the Speaker and Deputy
Speaker and the Chairman and Deputy Chairman.—There shall be paid
to the Speaker and the Deputy Speaker of the Legislative Assembly, and to
the Chairman and the Deputy Chairman of the Legislative Council, such
salaries and allowances as may be respectively fixed by the Legislature of the
State by law and, until provision in that behalf is so made, such salaries and
allowances as are specified in the Second Schedule.

187. Secretariat of State Legislature.—(1) The House or each House
of the Legislature of a State shall have a separate secretarial staff:
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Provided that nothing in this clause shall, in the case of the Legislature of a
State having a Legislative Council, be construed as preventing the creation
of posts common to both Houses of such Legislature.

(2) The Legislature of a State may by law regulate the recruitment, and the
conditions of service of persons appointed, to the secretarial staff of the House
or Houses of the Legislature of the State.

(3) Until provision is made by the Legislature of the State under clause (2),
the Governor may, after consultation with the Speaker of the Legislative
Assembly or the Chairman of the Legislative Council, as the case may be,
make rules regulating the recruitment, and the conditions of service of persons
appointed, to the secretarial staff of the Assembly or the Council, and any
rules so made shall have effect subject to the provisions of any law made
under the said clause.

Conduct of Business

188. Oath or affirmation by members.—Every member of the
Legislative Assembly or the Legislative Council of a State shall, before taking
his seat, make and subscribe before the Governor, or some person appointed
in that behalf by him, an oath or affirmation according to the form set out for
the purpose in the Third Schedule.

189. Voting in Houses, power of Houses to act notwithstanding
vacancies and quorum.—(1) Save as otherwise provided in this
Constitution, all questions at any sitting of a House of the Legislature of a
State shall be determined by a majority of votes of the members present and
voting, other than the Speaker or Chairman, or person acting as such.

The Speaker or Chairman, or person acting as such, shall not vote in the
first instance, but shall have and exercise a casting vote in the case of an
equality of votes.

(2) A House of the Legislature of a State shall have power to act
notwithstanding any vacancy in the membership thereof, and any proceedings
in the Legislature of a State shall be valid notwithstanding that it is discovered
subsequently that some person who was not entitled so to do sat or voted or
otherwise took part in the proceedings.

(3) Until the Legislature of the State by law otherwise provides, the quorum
to constitute a meeting of a House of the Legislature of a State shall be ten
members or one-tenth of the total number of members of the House,
whichever is greater.

(4) If at any time during a meeting of the Legislative Assembly or the
Legislative Council of a State there is no quorum, it shall be the duty of the
Speaker or Chairman, or person acting as such, either to adjourn the House
or to suspend the meeting until there is a quorum.

Disqualifications of Members
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190. Vacation of seats.—(1) No person shall be a member of both Houses
of the Legislature of a State and provision shall be made by the Legislature
of the State by law for the vacation by a person who is chosen a member of
both Houses of his seat in one house or the other.

(2) No person shall be a member of the Legislatures of two or more States
specified in the First Schedule and if a person is chosen a member of the
Legislatures of two or more such States, then, at the expiration of such period
as may be specified in rules made by the President, that person's seat in the
Legislatures of all such States shall become vacant, unless he has previously
resigned his seat in the Legislatures of all but one of the States.

(3) If a member of a House of the Legislature of a State—

(a) becomes subject to any of the disqualifications mentioned in
clause (1) or clause (2) of article
191; or

(b) resigns his seat by writing under his hand addressed to the
speaker or the Chairman, as the case may be, and his resignation is accepted
by the Speaker or the Chairman, as the case may be, his seat shall thereupon

become vacant:

Provided that in the case of any resignation referred to in sub-clause (b),
if from information received or otherwise and after making such inquiry as
he thinks fit, the Speaker or the Chairman, as the case may be, is satisfied
that such resignation is not voluntary or genuine, he shall not accept such
resignation.

(4) If for a period of sixty days a member of a House of the Legislature of a
State is without permission of the House absent from all meetings thereof, the
House may declare his seat vacant:

Provided that in computing the said period of sixty days no account shall be
taken of any period during which the House is prorogued or is adjourned for
more than four consecutive days.

191. Disqualifications for membership.—(1) A person shall be
disqualified for being chosen as, and for being, a member of the Legislative
Assembly or Legislative Council of a State—

(a) if he holds any office of profit under the Government of India or
the Government of any State specified in the First Schedule, other than
an office declared by the Legislature of the State by law not to disqualify
its holder;
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(b) if he is of unsound mind and stands so declared by a competent
court;

(c) if he is an undischarged insolvent;

(d) if he is not a citizen of India, or has voluntarily acquired the
citizenship of a foreign State, or is under any acknowledgment of
allegiance or adherence to a foreign State;

(e) if he is so disqualified by or under any law made by Parliament.

Explanation.—For the purposes of this clause, a person shall not be deemed
to hold an office of profit under the Government of India or the Government
of any State specified in the First Schedule by reason only that he is a
Minister either for the Union or for such State.

(2) A person shall be disqualified for being a member of the Legislative
Assembly or Legislative Council of a State if he is so disqualified under the
Tenth Schedule.

192. Decision on questions as to disqualifications of members.—(1)
If any question arises as to whether a member of a House of the Legislature
of a State has become subject to any of the disqualifications mentioned in
clause (1) of article 191, the question shall be referred for the decision of
the Governor and his decision shall be final.

(2) Before giving any decision on any such question, the Governor shall
obtain the opinion of the Election Commission and shall act according to
such opinion.

193. Penalty for sitting and voting before making oath or
affirmation under article 188 or when not qualified or when
disqualified.—If a person sits or votes as a member of the Legislative
Assembly or the Legislative Council of a State before he has complied with the
requirements of article 188, or when he knows that he is not qualified or that
he is disqualified for membership thereof, or that he is prohibited from so
doing by the provisions of any law made by Parliament or the Legislature of
the State, he shall be liable in respect of each day on which he so sits or votes
to a penalty of five hundred rupees to be recovered as a debt due to the State.

Powers, Privileges and Immunities of State Legislaturesand their Members

194, Powers, privileges, etc., of the Houses of Legislatures and
of the members and committees thereof.—(1) Subject to the provisions
of this Constitution and to the rules and standing orders regulating the
procedure of the Legislature, there shall be freedom of speech in the
Legislature of every State.

253



(2 No member of the Legislature of a State shall be liable to any
proceedings in any court in respect of anything said or any vote given by him
in the Legislature or any committee thereof, and no person shall be so liable
in respect of the publication by or under the authority of a House of such a
Legislature of any report, paper, votes or proceedings.

(3) In other respects, the powers, privileges and immunities of a House of
the Legislature of a State, and of the members and the committees of a House
of such Legislature, shall be such as may from time to time be defined by the
Legislature by law, and, until so defined, shall be those of that House and of
its members and committees immediately before the coming into force of
section 26 of the Constitution (Forty-fourth Amendment) Act, 1978.

(4) The provisions of clauses (1), (2) and (3) shall apply in relation to
persons who by virtue of this Constitution have the right to speak in, and
otherwise to take part in the proceedings of, a House of the Legislature of a
State or any committee thereof as they apply in relation to members of that
Legislature.

195. Salaries and allowances of members.—Members of the
Legislative Assembly and the Legislative Council of a State shall be entitled to
receive such salaries and allowances as may from time to time be determined,
by the Legislature of the State by law and, until provision in that respect is
so made, salaries and allowances at such rates and upon such conditions as
were immediately before the commencement of this Constitution applicable in
the case of members of the Legislative Assembly of the corresponding
Province.

Legislative Procedure

196. Provisions as to introduction and passing of Bills.—(1)
Subject to the provisions of articles 198 and 207 with respect to Money Bills
and other financial Bills, a Bill may originate in either House of the Legislature
of a State which has a Legislative Council.

(2) Subject to the provisions of articles 197 and 198, a Bill shall not be
deemed to have been passed by the Houses of the Legislature of a State
having a Legislative Council unless it has been agreed to by both Houses,
either without amendment or with such amendments only as are agreed to by
both Houses.

(3) A Bill pending in the Legislature of a State shall not lapse by reason of
the prorogation of the House or Houses thereof.

(4) A Bill pending in the Legislative Council of a State which has not been
passed by the Legislative Assembly shall not lapse on a dissolution of the
Assembly.
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(5) A Bill which is pending in the Legislative Assembly of a State, or which
having been passed by the Legislative Assembly is pending in the Legislative
Council, shall lapse on a dissolution of the Assembly.

197. Restriction on powers of Legislative Council as to Bills other
than Money Bills.—(1) If after a Bill has been passed by the Legislative
Assembly of a State having a Legislative Council and transmitted to the
Legislative Council—

(a) the Bill is rejected by the Council; or

(o) more than three months elapse from the date on which the Bill is
laid before the Council without the Bill being passed by it; or

(c) the Bill is passed by the Council with amendments to which the
Legislative Assembly does not agree;

the Legislative Assembly may, subject to the rules regulating its procedure,
pass the Bill again in the same or in any subsequent session with or without
such amendments, if any, as have been made, suggested or agreed to by
the Legislative Council and then transmit the Bill as so passed to the
Legislative Council.

2 If after a Bill has been so passed for the second time by the
Legislative Assembly and transmitted to the Legislative Council—

() the Bill is rejected by the Council; or

(o) more than one month elapses from the date on which the Bill is
laid before the Council without the Bill being passed by it; or

(c) the Bill is passed by the Council with amendments to which the
Legislative Assembly does not agree;

the Bill shall be deemed to have been passed by the Houses of the
Legislature of the State in the form in which it was passed by the Legislative
Assembly for the second time with such amendments, if any, as have been
made or suggested by the Legislative Council and agreed to by the
Legislative Assembly.

(3) Nothing in this article shall apply to a Money Bill.

198. Special procedure in respect of Money Bills.—(1) A Money Bill
shall not be introduced in a Legislative Council.

(2) After a Money Bill has been passed by the Legislative Assembly of a
State having a Legislative Council, it shall be transmitted to the Legislative
Council for its recommendations, and the Legislative Council shall within a
period of fourteen days from the date of its receipt of the Bill return the Bill to
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the Legislative Assembly with its recommendations, and the Legislative
Assembly may thereupon either accept or reject all or any of the
recommendations of the Legislative Council.

(3) If the Legislative Assembly accepts any of the recommendations of the
Legislative Council, the Money Bill shall be deemed to have been passed by
both Houses with the amendments recommended by the Legislative Council
and accepted by the Legislative Assembly.

(4) If the Legislative Assembly does not accept any of the recommendations
of the Legislative Council, the Money Bill shall be deemed to have been passed
by both Houses in the form in which it was passed by the Legislative Assembly
without any of the amendments recommended by the Legislative Council.

(5) If a Money Bill passed by the Legislative Assembly and transmitted to
the Legislative Council for its recommendations is not returned to the
Legislative Assembly within the said period of fourteen days, it shall be
deemed to have been passed by both Houses at the expiration of the said
period in the form in which it was passed by the Legislative Assembly.

199. Definition of —Money Billsll.—(1) For the purposes of this Chapter, a
Bill shall be deemed to be a Money Bill if it contains only provisions dealing
with all or any of the following matters, namely: —

() the imposition, abolition, remission, alteration or regulation of any
tax;

(b)  the regulation of the borrowing of money or the giving of any
guarantee by the State, or the amendment of the law with respect to any
financial obligations undertaken or to be undertaken by the
State;

(c) the custody of the Consolidated Fund or the Contingency Fund of
the State, the payment of moneys into or the withdrawal of moneys from
any such Fund;

(d)  the appropriation of moneys out of the Consolidated Fund of the
State;

(e) the declaring of any expenditure to be expenditure charged on the
Consolidated Fund of the State, or the increasing of the amount of any such
expenditure;

) the receipt of money on account of the Consolidated Fund of the
State or the public account of the State or the custody or issue of such
money; or

(9) any matter incidental to any of the matters specified in sub-
clauses (a) to ().
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(2) A Bill shall not be deemed to be a Money Bill by reason only that it
provides for the imposition of fines or other pecuniary penalties, or for the
demand or payment of fees for licences or fees for services rendered, or by
reason that it provides for the imposition, abolition, remission, alteration or
regulation of any tax by any local authority or body for local purposes.

(3) If any question arises whether a Bill introduced in the Legislature of a
State which has a Legislative Council is a Money Bill or not, the decision of the
Speaker of the Legislative Assembly of such State thereon shall be final.

(4) There shall be endorsed on every Money Bill when it is transmitted to
the Legislative Council under article 198, and when it is presented to the
Governor for assent under article 200, the certificate of the Speaker of the
Legislative Assembly signed by him that it is a Money Bill.

200. Assent to Bills.—When a Bill has been passed by the Legislative
Assembly of a State or, in the case of a State having a Legislative Council, has
been passed by both Houses of the Legislature of the State, it shall be
presented to the Governor and the Governor shall declare either that he
assents to the Bill or that he withholds assent therefrom or that he reserves
the Bill for the consideration of the President:

Provided that the Governor may, as soon as possible after the presentation
to him of the Bill for assent, return the Bill if it is not a Money Bill together
with a message requesting that the House or Houses will reconsider the Bill
or any specified provisions thereof and, in particular, will consider the
desirability of introducing any such amendments as he may recommend in
his message and, when a Bill is so returned, the House or Houses shall
reconsider the Bill accordingly, and if the Bill is passed again by the House or
Houses with or without amendment and presented to the Governor for
assent, the Governor shall not withhold assent therefrom:

Provided further that the Governor shall not assent to, but shall reserve for
the consideration of the President, any Bill which in the opinion of the
Governor would, if it became law, so derogate from the powers of the High
Court as to endanger the position which that Court is by this Constitution
designed to fill.

201. Bills reserved for consideration.—When a Bill is reserved by a
Governor for the consideration of the President, the President shall declare
either that he assents to the Bill or that he withholds assent therefrom:

Provided that, where the Bill is not a Money Bill, the President may direct the
Governor to return the Bill to the House or, as the case may be, the Houses
of the Legislature of the State together with such a message as is mentioned
in the first proviso to article 200 and, when a Bill is so returned, the House
or Houses shall reconsider it accordingly within a period of six months from
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the date of receipt of such message and, if it is again passed by the House
or Houses with or without amendment, it shall be presented again to the
President for his consideration.

Procedure in Financial Matters

202. Annual financial statement.—(1) The Governor shall in respect
of every financial year cause to be laid before the House or Houses of the
Legislature of the State a statement of the estimated receipts and expenditure
of the State for that year, in this Part referred to as the —annual financial
statementll.

(2) The estimates of expenditure embodied in the annual financial statement
shall show separately—

(@ the sums required to meet expenditure described by this
Constitution as expenditure charged upon the Consolidated Fund of
the State; and

(b) the sums required to meet other expenditure proposed to
be made from the Consolidated Fund of the State; and shall

distinguish expenditure on revenue account from other expenditure.

(3) The following expenditure shall be expenditure charged on the

Consolidated Fund of each State— (a) the emoluments and allowances
of the Governor and other expenditure relating to his office;

(o) the salaries and allowances of the Speaker and the Deputy
Speaker of the Legislative Assembly and, in the case of a State having a
Legislative Council, also of the Chairman and the Deputy Chairman of the
Legislative Council;

(c) debt charges for which the State is liable including interest,
sinking fund charges and redemption charges, and other expenditure
relating to the raising of loans and the service and redemption of debt;

(d)  expenditure in respect of the salaries and allowances of Judges of
any High Court;

(e) any sums required to satisfy any judgment, decree or award of
any court or arbitral tribunal;

) any other expenditure declared by this Constitution, or by the
Legislature of the State by law, to be so charged.
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203. Procedure in Legislature with respect to estimates.—(1) So much
of the estimates as relates to expenditure charged upon the Consolidated
Fund of a State shall not be submitted to the vote of the Legislative
Assembly, but nothing in this clause shall be construed as preventing the
discussion in the Legislature of any of those estimates.

(2) So much of the said estimates as relates to other expenditure shall
be submitted in the form of demands for grants to the Legislative Assembly,
and the Legislative Assembly shall have power to assent, or to refuse to
assent, to any demand, or to assent to any demand subject to a reduction
of the amount specified therein.

©)) No demand for a grant shall be made except on the
recommendation of the Governor.

204. Appropriation Bills.—(1) As soon as may be after the grants under
article 203 have been made by the Assembly, there shall be introduced a Bill
to provide for the appropriation out of the Consolidated Fund of the State of
all moneys required to meet— (a) the grants so made by the Assembly; and

(b) the expenditure charged on the Consolidated Fund of the State but
not exceeding in any case the amount shown in the statement previously
laid before the House or Houses.

(2) No amendment shall be proposed to any such Bill in the House or either
House of the Legislature of the State which will have the effect of varying the
amount or altering the destination of any grant so made or of varying the
amount of any expenditure charged on the Consolidated Fund of the State,
and the decision of the person presiding as to whether an amendment is
inadmissible under this clause shall be final.

(3) Subject to the provisions of articles 205 and 206, no money shall be
withdrawn from the Consolidated Fund of the State except under appropriation
made by law passed in accordance with the provisions of this article.

205. Supplementary, additional or excess grants.—(1) The Governor
shall—

(a) if the amount authorised by any law made in accordance with the
provisions of article 204 to be expended for a particular service for the
current financial year is found to be insufficient for the purposes of that
year or when a need has arisen during the current financial year for
supplementary or additional expenditure upon some new service not
contemplated in the annual financial statement for that year, or

(b) if any money has been spent on any service during a financial year
in excess of the amount granted for that service and for that year,
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cause to be laid before the House or the Houses of the Legislature of the
State another statement showing the estimated amount of that expenditure
or cause to be presented to the Legislative Assembly of the State a demand
for such excess, as the case may be.

(2) The provisions of articles 202, 203 and 204 shall have effect in relation
to any such statement and expenditure or demand and also to any law to be
made authorising the appropriation of moneys out of the Consolidated Fund
of the State to meet such expenditure or the grant in respect of such
demand as they have effect in relation to the annual financial statement and
the expenditure mentioned therein or to a demand for a grant and the law to
be made for the authorisation of appropriation of moneys out of the
Consolidated Fund of the State to meet such expenditure or grant.

206. Votes on account, votes of credit and exceptional grants.—(1)
Notwithstanding anything in the foregoing provisions of this Chapter, the
Legislative Assembly of a State shall have power—

(a) to make any grant in advance in respect of the estimated
expenditure for a part of any financial year pending the completion of the
procedure prescribed in article 203 for the voting of such grant and the
passing of the law in accordance with the provisions of article 204 in
relation to that expenditure;

(b) to make a grant for meeting an unexpected demand upon the
resources of the State when on account of the magnitude or the indefinite
character of the service the demand cannot be stated with the details
ordinarily given in an annual financial statement;

(c) to make an exceptional grant which forms no part of the current
service of any financial year;

and the Legislature of the State shall have power to authorise by law the
withdrawal of moneys from the Consolidated Fund of the State for the
purposes for which the said grants are made.

(2) The provisions of articles 203 and 204 shall have effect in relation to the
making of any grant under clause (1) and to any law to be made under that
clause as they have effect in relation to the making of a grant with regard to
any expenditure mentioned in the annual financial statement and the law to
be made for the authorisation of appropriation of moneys out of the
Consolidated Fund of the State to meet such expenditure.

207. Special provisions as to financial Bills.—(1) A Bill or amendment
making provision for any of the matters specified in sub-clauses (a) to (f) of
clause (1) of article 199 shall not be introduced or moved except on the
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recommendation of the Governor, and a Bill making such provision shall not
be introduced in a Legislative Council:

Provided that no recommendation shall be required under this clause for the
moving of an amendment making provision for the reduction or abolition of
any tax.

(2) A Bill or amendment shall not be deemed to make provision for any of
the matters aforesaid by reason only that it provides for the imposition of fines
or other pecuniary penalties, or for the demand or payment of fees for licences
or fees for services rendered, or by reason that it provides for the imposition,
abolition, remission, alteration or regulation of any tax by any local authority
or body for local purposes.

(3) A Bill which, if enacted and brought into operation, would involve
expenditure from the Consolidated Fund of a State shall not be passed by a
House of the Legislature of the State unless the Governor has recommended
to that House the consideration of the Bill.

Procedure Generally

208. Rules of procedure.—(1) A House of the Legislature of a State may
make rules for regulating, subject to the provisions of this Constitution, its
procedure and the conduct of its business.

(2) Until rules are made under clause (1), the rules of procedure and
standing orders in force immediately before the commencement of this
Constitution with respect to the Legislature for the corresponding Province
shall have effect in relation to the Legislature of the State subject to such
modifications and adaptations as may be made therein by the Speaker of the
Legislative Assembly, or the Chairman of the Legislative Council, as the case
may be.

(3) In a State having a Legislative Council the Governor, after consultation
with the Speaker of the Legislative Assembly and the Chairman of the
Legislative Council, may make rules as to the procedure with respect to
communications between the two Houses.

209. Regulation by law of procedure in the Legislature of the
State in relation to financial business.—The Legislature of a State may,
for the purpose of the timely completion of financial business, regulate by law
the procedure of, and the conduct of business in, the House or Houses of the
Legislature of the State in relation to any financial matter or to any Bill for the
appropriation of moneys out of the Consolidated Fund of the State, and, if and
so far as any provision of any law so made is inconsistent with any rule made
by the House or either House of the Legislature of the State under clause (1)
of article 208 or with any rule or standing order having effect in relation to the
Legislature of the State under clause (2) of that article, such provision shall
prevail.
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210. Language to be used in the Legislature.—(1) Notwithstanding
anything in Part XVII, but subject to the provisions of article 348, business in
the Legislature of a State shall be transacted in the official language or
languages of the State or in Hindi or in English:

Provided that the Speaker of the Legislative Assembly or Chairman of the
Legislative Council, or person acting as such, as the case may be, may
permit any member who cannot adequately express himself in any of the
languages aforesaid to address the House in his mother-tongue.

(2) Unless the Legislature of the State by law otherwise provides, this
article shall, after the expiration of a period of fifteen years from the
commencement of this Constitution, have effect as if the words —or in
Englishll were omitted therefrom:

Provided that in relation to the Legislatures of the States of Himachal

Pradesh, Manipur, Meghalaya and Tripura this clause shall have effect as if
for the words —fifteen yearsll occurring therein, the words —twenty-five
yearsll were substituted:

Provided further that in relation to the Legislatures of the States of
Arunachal Pradesh, Goa and
Mizoram, this clause shall have effect as if for the words "fifteen years"
occurring therein, the words "forty years" were substituted.

211. Restriction on discussion in the Legislature.—No discussion
shall take place in the Legislature of a State with respect to the conduct of any
Judge of the Supreme Court or of a High Court in the discharge of his duties.

212. Courts not to inquire into proceedings of the Legislature.—
(1) The validity of any proceedings in the Legislature of a State shall not be
called in question on the ground of any alleged irregularity of procedure.

(2) No officer or member of the Legislature of a State in whom powers are
vested by or under this Constitution for regulating procedure or the conduct
of business, or for maintaining order, in the Legislature shall be subject to
the jurisdiction of any court in respect of the exercise by him of those
powers.

CHAPTER IV.—LEGISLATIVE POWER OF THE GOVERNOR

213. Power of Governor to promulgate Ordinances during recess of
Legislature.—(1) If at any time, except when the Legislative Assembly of a
State is in session, or where there is a Legislative Council in a State, except
when both Houses of the Legislature are in session, the Governor is satisfied
that circumstances exist which render it necessary for him to take immediate
action, he may promulgate such Ordinances as the circumstances appear to
him to require:

262



Provided that the Governor shall not, without instructions from the
President, promulgate any such Ordinance if—

(a) a Bill containing the same provisions would under this Constitution
have required the previous sanction of the President for the introduction
thereof into the Legislature; or

(o) he would have deemed it necessary to reserve a Bill containing
the same provisions for the consideration of the President; or

(c) an Act of the Legislature of the State containing the same
provisions would under this Constitution have been invalid unless, having
been reserved for the consideration of the President, it had received the
assent of the President.

2 An Ordinance promulgated under this article shall have the same
force and effect as an Act of the
Legislature of the State assented to by the Governor, but every such
Ordinance—

(@) shall be laid before the Legislative Assembly of the State, or where
there is a Legislative Council in the State, before both the Houses, and
shall cease to operate at the expiration of six weeks from the reassembly
of the Legislature, or if before the expiration of that period a resolution
disapproving it is passed by the Legislative Assembly and agreed to by
the Legislative Council, if any, upon the passing of the resolution or, as
the case may be, on the resolution being agreed to by the Council; and

(b) may be withdrawn at any time by the Governor.

Explanation.—Where the Houses of the Legislature of a State having a
Legislative Council are summoned to reassemble on different dates, the
period of six weeks shall be reckoned from the later of those dates for the
purposes of this clause.

(3) If and so far as an Ordinance under this article makes any
provision which would not be valid if enacted in an Act of the Legislature of
the State assented to by the Governor, it shall be void:

Provided that, for the purposes of the provisions of this Constitution relating
to the effect of an Act of the Legislature of a State which is repugnant to an
Act of Parliament or an existing law with respect to a matter enumerated in
the Concurrent List, an Ordinance promulgated under this article in
pursuance of instructions from the President shall be deemed to be an Act of
the Legislature of the State which has been reserved for the consideration of
the President and assented to by him.

* b3 % X *
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CHAPTER V.—THE HiGH COURTS IN THE
StaTES 214. High Courts for States.—There shall be a
High Court for each State.

* B S X *x
*

215. High Courts to be courts of record.—Every High Court shall be
a court of record and shall have all the powers of such a court including the
power to punish for contempt of itself.

216. Constitution of High Courts.—Every High Court shall consist of
a Chief Justice and such other Judges as the President may from time to time
deem it necessary to appoint.

b b >k

* S

217. Appointment and conditions of the office of a Judge of a High
Court.—(1) Every Judge of a High Court shall be appointed by the President
by warrant under his hand and seal ! [on the recommendation of the
National Judicial Appointments Commission referred to in article 124A], and
shall hold office, in the case of an additional or acting Judge, as provided in
article 224, and in any other case, until he attains the age of sixty-two
years: Provided that—

() a Judge may, by writing under his hand addressed to the
President, resign his office;

(b) a Judge may be removed from his office by the President in the
manner provided in clause (4) of article 124 for the removal of a Judge of
the Supreme Court;

(c) the office of a Judge shall be vacated by his being appointed by
the President to be a Judge of the Supreme Court or by his being
transferred by the President to any other High Court within the territory of
India.

2) A person shall not be qualified for appointment as a Judge of a
High Court unless he is a citizen of
India and—

1. Subs. by the Constitution (Ninety-ninth Amendment) Act, 2014, s. 6, for certain
words (w.e.f. 13-4-2015). This amendment has been struck down by the
Supreme Court's order dated 16th October, 2015 in the Supreme Court Advocates'

on Record Association Vs. Union of India.
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(@) has for at least ten years held a judicial office in the territory of
India; or

(b) has for at least ten years been an advocate of a High Court or of
two or more such Courts in succession.

X kS b3 X

* Explanation.—For the purposes of this clause—

(a) in computing the period during which a person has held judicial
office in the territory of India, there shall be included any period, after he
has held any judicial office, during which the person has been an advocate
of a High Court or has held the office of a member of a tribunal or any post,
under the Union or a State, requiring special knowledge of law;

(aa) in computing the period during which a person has been an advocate
of a High Court, there shall be included any period during which the
person has held judicial office or the office of a member of a tribunal or
any post, under the Union or a State, requiring special knowledge of law
after he became an advocate;

(b) in computing the period during which a person has held judicial
office in the territory of India or been an advocate of a High Court, there
shall be included any period before the commencement of this Constitution
during which he has held judicial office in any area which was comprised
before the fifteenth day of August, 1947, within India as defined by the
Government of India Act, 1935, or has been an advocate of any High Court
in any such area, as the case may be.

(3) If any question arises as to the age of a Judge of a High Court,
the question shall be decided by the President after consultation with the
Chief Justice of India and the decision of the President shall be final.

218. Application of certain provisions relating to Supreme Court
to High Courts.—The provisions of clauses (4) and (5) of article 124 shall
apply in relation to a High Court as they apply in relation to the Supreme Court
with the substitution of references to the High Court for references to the
Supreme Court.

219. Oath or affirmation by Judges of High Courts.—Every person
appointed to be a Judge of a High Court shall, before he enters upon his office,
make and subscribe before the Governor of the State, or some person
appointed in that behalf by him, an oath or affirmation according to the form
set out for the purpose in the Third Schedule.

220. Restriction on practice after being a permanent Judge.—No
person who, after the commencement of this Constitution, has held office as
a permanent Judge of a High Court shall plead or act in any court or before
any authority in India except the Supreme Court and the other High Courts.
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Explanation.—In this article, the expression —High Courtll does not include a
High Court for a State specified in Part B of the First Schedule as it existed
before the commencement of the Constitution (Seventh Amendment) Act,
1956.

221. Salaries, etc., of Judges.—(1) There shall be paid to the Judges
of each High Court such salaries as may be determined by Parliament by law
and, until provision in that behalf is so made, such salaries as are specified in
the Second Schedule.

(2) Every Judge shall be entitled to such allowances and to such rights in
respect of leave of absence and pension as may from time to time be
determined by or under law made by Parliament and, until so determined, to
such allowances and rights as are specified in the Second Schedule:

Provided that neither the allowances of a Judge nor his rights in respect of
leave of absence or pension shall be varied to his disadvantage after his
appointment.

222. Transfer of a Judge from one High Court to another.—(1) The
President may, ![on the recommendation of the National Judicial
Appointments Commission referred to in article 124A], transfer a Judge from
one High Court to any other High Court.

(2) When a Judge has been or is so transferred, he shall, during the period
he serves, after the commencement of the Constitution (Fifteenth
Amendment) Act, 1963, as a Judge of the other High Court, be entitled to
receive in addition to his salary such compensatory allowance as may be
determined by Parliament by law and, until so determined, such
compensatory allowance as the President may by order fix.

223. Appointment of acting Chief Justice.—When the office of Chief
Justice of a High Court is vacant or when any such Chief Justice is, by reason
of absence or otherwise, unable to perform the duties of his office, the duties
of the office shall be performed by such one of the other Judges of the Court
as the President may appoint for the purpose.

224, Appointment of additional and acting Judges.—(1) If by
reason of any temporary increase in the business of a High Court or by reason

1 Subs. by the Constitution (Ninety-ninth Amendment) Act, 2014, s. 7, for certain
words (w.e.f. 13-4-2015). This amendment has been struck down by the
Supreme Court's order dated 16th October, 2015 in the Supreme Court Advocates'

on Record Association Vs. Union of India.

266



of arrears of work therein, it appears to the President that the humber of the
Judges of that Court should be for the time being increased, ![the President
may, in consultation with the National Judicial Appointments Commission,
appoint] duly qualified persons to be additional Judges of the Court for such
period not exceeding two years as he may specify.

(2) When any Judge of a High Court other than the Chief Justice is by reason
of absence or for any other reason unable to perform the duties of his office
or is appointed to act temporarily as Chief Justice, ![the President may, in
consultation with the National Judicial Appointments Commission, appoint] a
duly qualified person to act as a Judge of that Court until the permanent Judge
has resumed his duties.

(3) No person appointed as an additional or acting Judge of a High Court
shall hold office after attaining the age of sixty-two years.

224A. Appointment of retired Judges at sittings of High Courts.—
Notwithstanding anything in this Chapter, 2[the National Judicial
Appointments Commission on a reference made to it by the Chief Justice of a
High Court for any State, may with the previous consent of the President],
request any person who has held the office of a Judge of that Court or of any
other High Court to sit and act as a Judge of the High Court for that State,
and every such person so requested shall, while so sitting and acting, be
entitled to such allowances as the President may by order determine and
have all the jurisdiction, powers and privileges of, but shall not otherwise be
deemed to be, a Judge of that High Court:

Provided that nothing in this article shall be deemed to require any such
person as aforesaid to sit and act as a Judge of that High Court unless he
consents so to do.

225. Jurisdiction of existing High Courts.—Subject to the
provisions of this Constitution and to the provisions of any law of the
appropriate Legislature made by virtue of powers conferred on that Legislature
by this Constitution, the jurisdiction of, and the law administered in, any

1. Subs. by the Constitution (Ninety-ninth Amendment) Act, 2014, s. 8, for certain
words (w.e.f. 13-4-2015). This amendment has been struck down by the
Supreme Court's order dated 16th October, 2015 in the Supreme Court Advocates'
on Record Association Vs. Union of India.

2 . Subs. by s. 9, ibid., for certain words (w.e.f. 13-4-2015). This amendment has
been struck down by the Supreme Court's order dated 16th October, 2015 in the

Supreme Court Advocates' on Record Association Vs. Union of India.
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existing High Court, and the respective powers of the Judges thereof in
relation to the administration of justice in the Court, including any power to
make rules of Court and to regulate the sittings of the Court and of members
thereof sitting alone or in Division Courts, shall be the same as immediately
before the commencement of this Constitution:

Provided that any restriction to which the exercise of original jurisdiction by
any of the High Courts with respect to any matter concerning the revenue or
concerning any act ordered or done in the collection thereof was subject
immediately before the commencement of this Constitution shall no longer
apply to the exercise of such jurisdiction.

226. Power of High Courts to issue certain writs.—(1)
Notwithstanding anything in article 32, every High Court shall have power,
throughout the territories in relation to which it exercises jurisdiction, to issue
to any person or authority, including in appropriate cases, any Government,
within those territories directions, orders or writs, including writs in the nature
of habeas corpus, mandamus, prohibition, quo warranto and certiorari, or any
of them, for the enforcement of any of the rights conferred by Part III and for
any other purpose.

(2) The power conferred by clause (1) to issue directions, orders or writs to
any Government, authority or person may also be exercised by any High Court
exercising jurisdiction in relation to the territories within which the cause of
action, wholly or in part, arises for the exercise of such power, notwithstanding
that the seat of such Government or authority or the residence of such person
is not within those territories.

(3) Where any party against whom an interim order, whether by way of
injunction or stay or in any other manner, is made on, or in any proceedings
relating to, a petition under clause (1), without—

(@) furnishing to such party copies of such petition and all documents
in support of the plea for such interim order; and

(b) giving such party an opportunity of being heard, makes an
application to the High Court for the vacation of such order and furnishes a
copy of such application to the party in whose favour such order has been
made or the counsel of such party, the High Court shall dispose of the
application within a period of two weeks from the date on which it is received
or from the date on which the copy of such application is so furnished,
whichever is later, or where the High Court is closed on the last day of that
period, before the expiry of the next day afterwards on which the High Court
is open; and if the application is not so disposed of, the interim order shall,
on the expiry of that period, or, as the case may be, the expiry of the said
next day, stand vacated.

(4) The power conferred on a High Court by this article shall not be in
derogation of the power conferred on the Supreme Court by clause (2) of
article 32.
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226A. [Constitutional validity of Central laws not to be considered in
proceedings under article 226.] Rep. by the Constitution (Forty-third
Amendment) Act, 1977, s. 8 (w.e.f. 13-4-1978).

227. Power of superintendence over all courts by the High Court.—
(1) Every High Court shall have superintendence over all courts and
tribunals throughout the territories in relation to which it exercises
jurisdiction.

(2) Without prejudice to the generality of the foregoing provision, the High
Court may—

(a) call for returns from such courts;

(o) make and issue general rules and prescribe forms for regulating
the practice and proceedings of such courts; and

(c) prescribe forms in which books, entries and accounts shall be kept
by the officers of any such courts.

(3) The High Court may also settle tables of fees to be allowed to the sheriff
and all clerks and officers of such courts and to attorneys, advocates and
pleaders practising therein:

Provided that any rules made, forms prescribed or tables settled under
clause (2) or clause (3) shall not be inconsistent with the provision of any
law for the time being in force, and shall require the previous approval of the
Governor.

(4) Nothing in this article shall be deemed to confer on a High Court powers
of superintendence over any court or tribunal constituted by or under any law
relating to the Armed Forces.

b3 X k

228. Transfer of certain cases to High Court.—If the High Court is
satisfied that a case pending in a court subordinate to it involves a substantial
question of law as to the interpretation of this Constitution the determination
of which is necessary for the disposal of the case, it shall withdraw the case
and may—

(@) either dispose of the case itself, or

(b) determine the said question of law and return the case to the court
from which the case has been so withdrawn together with a copy of its
judgment on such question, and the said court shall on receipt thereof
proceed to dispose of the case in conformity with such judgment.

228A. [Special provisions as to disposal of questions relating to
constitutional validity of State laws.] Rep. by the Constitution (Forty-third
Amendment) Act, 1977, s. 10 (w.e.f. 13-4-1978).
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229. Officers and servants and the expenses of High Courts.—(1)
Appointments of officers and servants of a High Court shall be made by the
Chief Justice of the Court or such other Judge or officer of the Court as he may
direct:

Provided that the Governor of the State may by rule require that in such
cases as may be specified in the rule no person not already attached to the
Court shall be appointed to any office connected with the Court save after
consultation with the State Public Service Commission.

(2) Subject to the provisions of any law made by the Legislature of the
State, the conditions of service of officers and servants of a High Court shall
be such as may be prescribed by rules made by the Chief Justice of the Court
or by some other Judge or officer of the Court authorised by the Chief Justice
to make rules for the purpose:

Provided that the rules made under this clause shall, so far as they relate to
salaries, allowances, leave or pensions, require the approval of the Governor
of the State.

(3) The administrative expenses of a High Court, including all salaries,
allowances and pensions payable to or in respect of the officers and servants
of the Court, shall be charged upon the Consolidated Fund of the State, and
any fees or other moneys taken by the Court shall form part of that Fund.

230. Extension of jurisdiction of High Courts to Union territories.—(1)
Parliament may by law extend the jurisdiction of a High Court to, or exclude
the jurisdiction of a High Court from, any Union territory.

(2) Where the High Court of a State exercises jurisdiction in relation to a
Union territory,—

(@) nothing in this Constitution shall be construed as empowering the
Legislature of the State to increase, restrict or abolish that jurisdiction; and

(o) the reference in article 227 to the Governor shall, in relation to
any rules, forms or tables for subordinate courts in that territory, be
construed as a reference to the President.

231. Establishment of a common High Court for two or more
States.—(1) Notwithstanding anything contained in the preceding provisions
of this Chapter, Parliament may by law establish a common High Court for
two or more States or for two or more States and a Union territory.

(2) In relation to any such High Court,—
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(o) the reference in article 227 to the Governor shall, in relation to
any